'« PennState Office of Physical Plant

H Physical Plant Building
PhySICaI Plant University Park, PA 16802-1118
DATE: December 9, 2024
SUBJECT: Request for Proposals (RFP) — Design-Build (DB) Team Selection

Design-Build Contract with a Guaranteed Maximum Price
Physical Education Building Renovation
Penn State Abington Campus, Abington, PA

PSU Project No: 00-09957.00

TO: Design Build (D-B) Firms:
Daniel J. Keating Company / Schrader Group
DRP Construction / KSS Architects
Gilbane Building Company / Moody Nolan
Hensel Phelps / ZGF
Hunter Roberts Construction Group / HOK
PJ Dick / Kimmel Bogrette Architecture
TN Ward Company Builders / Atkin Olshin Schade Architects
Turner Construction / Gensler
Whiting-Turner / Spillman Farmer Architects
W.S. Cumby Construction / KCBA Architects

Congratulations to the above teams. Your organization has been selected for the long list of Design-
Build (DB) firms that are invited to respond to this Request for Proposal (RFP) for the Abington Physical
Education Building Renovation project located in Abington, Pa. The Pennsylvania State University D-B
Screening Committee is excited to continue with the Physical Education Building Renovation D-B
Selection process and will begin review of responses to this Request for Proposal, due to my attention
by Noon on January 10, 2025. After review of the RFPs the Screening Committee will identify a short list
of three teams to be interviewed on February 17, 2025 at either the Abington Campus or University
Park. The selected D-B shall plan to start immediately after the contract award, anticipated for March
2025, to align with the project schedule.

Participation in this selection process by submitting firms shall be at no cost or obligation to The
Pennsylvania State University (PSU). The University reserves the right to waive any informality in any or
all Proposals, and to reject or accept any Proposal or portion thereof.

REQUEST FOR PROPOSALS - PART 1
PROJECT INFORMATION

A. PROIJECT OVERVIEW
The project site is in Abington Township, Montgomery County at 1600 Woodland Rd, Abington, PA 19001,

on University owned property. The $25.0M project (total project cost) will support students’ educational
and athletic experiences along with providing building system improvements.



'« PennState Office of Physical Plant

H Physical Plant Building
PhySICaI Plant University Park, PA 16802-1118

Completed in 1973, the Physical Education Building serves as the Penn State Abington indoor facility
for athletic programs, physical activity courses, intramural programs, general recreational activities
and special events. The existing 44,000 gross square foot building is three stories with a mezzanine. It
includes a gymnasium, cardio room, weight room, training room, auxiliary gymnasium, offices and
locker rooms. Since its completion, only minor upgrades have occurred to the facility including a new
gym floor (2011), new domestic hot water heaters (2013) and heating boilers (2024), roof replacement
(2023), partial conversion of locker rooms into weight and cardio rooms, and a lower-level conversion
of unoccupied space for maintenance (2023). In the building’s current condition, many spaces do not
meet University standards. The intent of this project is to renovate the building to make the existing
spaces more usable, including ADA improvements, and provide building system upgrades. The building
does not currently have a sprinkler system or air conditioning. Both systems will be added to the
building as part of the project.

B. PROJECT OBJECTIVES

The project will focus on interior renovations and building system upgrades to modernize and improve
the facility.

The goals of the project include the following:

e Provide design changes to make the exiting spaces more usable.

e Expand the school’s ability to host special events due to improved facilities.
e Reduce the building facilities backlog.

e Improve building systems to meet current code and University standards.

The feasibility study identified additional goals, one of which included increasing the amount of usable
space without constructing an addition. To achieve this goal, the study suggested infilling existing high
volume and exterior spaces as part of the renovations. The construction cost of the infill scope is not
included in the project budget. Since the infill concept created additional square footage, programs not
currently in the building were proposed to be added. As part of the program verification stage, the D-B
team will need to evaluate program priorities based on this direction and appropriately assign square
footage needs of those spaces.

The Physical Education Building will be taken offline for construction. The University will coordinate the
logistical efforts surrounding the relocation of the existing building activities during the renovation
project.

Hazardous material abatement is anticipated and will need to be factored into the construction schedule.
The University will prepare the hazardous material abatement project specification, and the D-B team will
include this information in their bid process and scope of work.

The scope of work below is taken from the feasibility study and is the basis of design. Given the
elapsed time from when the study was conducted, the design professional will need to validate the
program and concepts presented in the study.
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Extensive interior reconfiguration will yield more usable square footage within the original building
footprint. In keeping with the original architectural style, much of the concrete and steel structure can
remain exposed. Due to the original structural layout and a typical floor-to-floor height of 10’-0,”
typical ceiling heights are 9°-0” or less. Most areas may continue to have exposed concrete ceilings
with ductwork running exposed and painted.

Exterior improvements will be limited to building envelope enhancements, mechanical equipment
needs and required utility upgrades. The project will not include any building additions. The exterior
improvements include replacing the existing glazing and exploring the addition of insulation at the
perimeter wall locations. The building exterior features expansive cast in place concrete walls which
have areas of localized failure that need to be repaired. In addition, the exterior stairs from the
parking lot need to be replaced. As noted in the project overview section, a new roof was installed in
2024 and will not be included in the current scope. The feasibility study identified a new waterline
from Cloverly Lane to the Physical Education Building for the fire protection service, a new transformer
with pad for increased electrical service to air condition the building and a new chiller with pad. Site
work will also include extending the new 15kV electrical service to the Physical Education Building
from the area south of the new Academic Building.

The existing HVAC system is past its expected service life. It is comprised of two gas-fired hot water boilers
in the basement mechanical room, air handlers located in several locations, and several split system AC
units. They are to be removed in their entirety. The University would like to reuse the newly installed
boilers.

The building’s current plumbing service is provided by a 4-inch pipe with backflow preventer. Most of the
domestic water and sanitary systems will be modified. The building will also be provided with a new fire
protection sprinkler system, in accordance with NFPA- 13. This will require the installation of a new 6-inch
fire projection line, which will be run from Cloverly Lane.

The existing electrical service will be replaced. All equipment is original to the building. A new outdoor,
pad mounted transformer would feed a new main distribution switchboard in the basement. A new
emergency generator is also proposed for the project. New lighting with energy efficient LEDs and controls
meeting PSU standards are suggested throughout, except for the existing gym lighting which would
remain. The building’s fire alarm system will be replaced.

C. RFP ATTACHMENTS AND REFERENCED STANDARDS

e Program. Voith & Mactavish Architects LLP Feasibility Study. The study was completed by
Voith & Mactavish Architects LLP outlining the proposed program and cost estimate for the
project. A separate email from bounces@ebuilder.net with a link to the study will be
provided. Please check your spam. If you do not receive the email, contact Kyle Hollick at
kwh121@psu.edu

e Form of Agreement. Standard Design-Build Agreement & General Conditions. Included in RFP
as Attachment A.
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Design Phase Deliverables. Reference this document under the heading 00 51 00
MISCELLANEOUS FORMS at the following link:
https://oppwiki.atlassian.net/wiki/download/attachments/5409499/0PP%20Design%20Phase

%20Deliverables.pdf?version=1&modificationDate=1526381235000&cacheVersion=1&api=v2

Office of the Physical Plan (OPP) Standards. The web sites www.opp.psu.edu and
https://oppwiki.atlassian.net/wiki/spaces/OPPDCS/overview

provide information regarding specific design submission requirements and standards of the
University. Please review to ensure that your team can deliver a compliant building.

OPP High Performance Standards. The University has a commitment to environmental
stewardship and requires the maximum possible use of sustainable and energy-efficient
designs and specifications, for architectural, site, utility, structural, mechanical, electrical, and
plumbing work. Refer to the following link for the University's high performance standards
that exceed building code minimum requirements:
https://oppwiki.atlassian.net/wiki/spaces/OPPDCS/pages/5409436/01+80+00+PERFORMANC

E+REQUIREMENTS

The University expects the project to be sustainable and incorporate energy-efficient design,
but LEED Certification is not required.

D. PROJECT BUDGET

We anticipate that the total project cost will be $25.0M, inclusive of design, construction, and typical
project soft costs. The following is a budgeted breakdown of the total project cost: D-B Construction and
Design $20.75M (includes design fee, preconstruction fee, CM fee / staff / GC, construction costs including
abatement, telecom, access control / surveillance, storage and swing space), Soft Costs $1.0M, FFE
$0.75M, Owner Contingency $2.5M A solid handle on the cost from the outset of design and forward will
be a crucial skill the D-B Team must possess.

E. PROJECT SCHEDULE

Requests for Letter of Interest (LOI) ISSUEd.........veveeevieeecciieeeeieee e October 29, 2024
LOI Proposal Submissions .........ccccceeeeiieeiecveeeecnneennn. 12:00 PM (ET), November 22, 2024
Y e L =Y o U U December 9, 2024
Proposal SUbMISSIONS .....ccccuviieiiiiiiecciiee e 12:00 PM (ET), January 10, 2025
DB INTEIVIEWS ..ueeeieeeeeeiiieeee ettt e e e e e et re e e e e e e e e naraaeeeee s February 17, 2025
Design Kick-Off / Program Validation ...........cccceeeeeereenreeneeneeneeereecee e eeneenne March 2025
PSU PDRB Gate 2A — Schematic DeSign .....cuuvveeeeiiiiiiieeee e August 2025
Design DevelopmeNt ......cccveeiieiieeieiieee e e e August 2025 —January 2026
Construction DOCUMENTS ....ccuvvieeiiiiie ettt February - July 2026
Bidding / PErMIttiNg ....cceevveeiiieiieieeceeceeceeseeevesreeveeveeneens August — September 2026
PSU PDRB Gate 3 — Construction Documents..........cccceeeeeeeeeieeeieeeeeeeeeeee October 2026
PSU BOT Construction APProval ........c..ceeeeueeeieiiieeciiiie e eeeeee e November 2026

(06 0 1) { 40 o1 1 [0] g 1) =1 o P December 2026
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Pre-construction services and design meetings shall commence in March 2025 with a review of project
information and integration with team members. Project meetings will be held bi-weekly until the
expected completion of the program validation and schematic design phase. After this, meetings will be
held monthly as required for the project schedule. Assume meetings will be a combination of in-person
and virtual meetings. Additional meetings and workshops could be held throughout the design process as
necessary for design collaboration, reconciling estimates, value engineering, etc. The project team will
review the project base scope of work along with potential alternatives or design options before finalizing
the plans for CDs. Construction estimating by the D-B is a critical part of this design process.

The project milestones noted above are estimated based on the project parameters identified at this time.

F. PROJECT DELIVERY

The selected D-B Team will perform a program validation followed by the typical steps for a PSU project
through design and construction — SD, DD, CD, CA. It is critical that the selected D-B team have proven
expertise with program validation, designing and constructing similar projects, especially physical
education renovations of a similar size/scale/complexity.

We anticipate the Design-Build contract award following the team selection after the February 2025
interviews. The expected construction completion date is June 2028. The space must be complete for
the start of Fall 2028 classes. The project will be executed with a Design-Build contract with a
Guaranteed Maximum Price.

The University and the Office of the Physical Plant (OPP) require a high level of collaboration and LEAN
principles to ensure project success. The final selected D-B team must establish a process for the
project’s design, documentation, and execution that meets the University’s needs.

REQUEST FOR PROPOSALS - PART 2
PROPOSAL REQUIREMENTS

PROPOSAL SUBMISSION REQUIREMENTS:

Please email a PDF response of your submission electronically to rae12@psu.edu and kwh121@psu.edu
by Noon on January 10, 2025 and please limit your submission to twenty-five (25) total, single-sided, 8-
1/2 x 11 pages. If a general cover letter is included, it must be within the twenty-five (25) page limit.
Include the name and email address of your team’s main contact for this D-B procurement process
within the submission. Contact Kyle Hollick (kwh121@psu.edu) with any questions. Proposals received
after this date and time may be automatically rejected.

A cover letter shall be provided from the proposed leader(s) of the Candidate Team submitting. The
cover letter should be one page maximum. The cover letter should include the following:
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This letter should establish the contact information (address, phone, and e-mail) for your team’s
main point of contact.

If your company has more than one office location, clearly state which office will be servicing or
have primary responsibility for the project.

A concise summary as to why your team is best suited for this project.

Statement of certification that all information provided in your submittal is accurate.

Assemble proposals according to the following four (4) Sections:

Proposals shall follow the below format, in the order stated to ensure that all pertinent information
necessary for evaluation is included and easily comparable by Selection Committee. A table of contents
page will not count towards the RFP page limitation. OPP encourages you to be as brief as possible without
sacrificing accuracy and completeness.

* Note 1: As applicable throughout proposal, provide professional credit to architectural and

build partners (including design architect, architect of record, and consulting partners) for all projects

discussed within the proposal and for all project images shown.

Section 1.0 -TEAM STRUCTURE

A.

Identify full proposed Design-Build (DB) team, including Prime (Contract Holding) firm, Lead
Design firm (if different), architectural partners (as applicable), building system engineering
firms, and proposed specialty consultant firms. Include the size of prime firm and key
consultant firms, each firm’s role on this project, and each firm’s qualification and experience on
similar projects. Identify past collaboration between DB firm and key consultants, in a design
build relationship or other project delivery method. Include the number/ value of projects.
Please be specific on who will be the single point of contact during design and construction (lead
project manager).

Provide team organizational chart. Include prime and key consultant firms and provide the name
and role of key team members. Describe why they have been selected for this team and how
their experience aligns directly with this project relevant to the proposed scope of work for this
project. Clearly identify which team members are designated for leadership positions on the
team. Please highlight Diverse Business Enterprise Program (DBE) representation on your team.

Provide role descriptions and resumes of key team members identified in the organizational chart.
Be specific about the roles and on-site participation for each team member. Include registrations/
certifications, educational background, years of experience, relevant project experience
(including project scope, size, cost), and define each key team member’s role on each project. If
possible, highlight experience with Design-Build projects especially related to the superintendent,
project manager and dedicated team members working together on similar projects.
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—TEAM QUALIFICATIONS

A. Provide a summary of qualifications and expertise of the firms with specific emphasis on:

1. Distinguishing factors of team differentiation.

Experience delivering projects of a similar scope, scale, and complexity. (See Note 1)

3. Expertise in the planning, design, and construction of physical education facilities. (See
Note 1)

N

Identify a maximum five (5) example projects within the last ten (10) years, which BEST
exemplify qualifications and expertise listed above for the proposed team. Include brief
description of each project, project gross square feet, year completed, construction
duration, project budget, final project cost, service provided (delivery method), why you
chose to highlight this project and a client reference(s). Show illustrative representation of
the example projects, particularly those highlighting the work of your team’s proposed

Develop a matrix that illustrates the similarities between the example projects to this

In matrix form, show the participation of individuals from the proposed constructor/
architectural/engineering team on the identified projects. List team member’s respective

Briefly describe your proposed methodology to help address PSU’s Diverse Business
Enterprise Program (DBE), including outreach, and how you propose to maximize DBE firm
participation within your proposed team. DBE requirements can be found in this link:

Acknowledgment of your review and acceptance of the attached Form of Agreement,
Standard Design-Build Agreement and General Conditions, ensuring that your firm accepts
all terms and conditions as written. In submitting a proposal for this project, you concur,
without exception, with all terms, conditions and provisions of this Form of Agreement.

B.
team. (See Note 1).
C.
project.
role on each of the example projects.
D.
https://www.opp.psu.edu/diverse-business-enterprise-program-dbe
E.
Section 3.0 — PROJECT APPROACH AND SCHEDULE
A.

Describe your proposed Design-Build process and approach for this project, including
approach to planning, managing, and executing the project. Summarize your team structure
and governance as it relates to decision making. Please share any experiences your
proposed team members have on projects delivered in a more integrated and lean
approach. Be specific with your approach to Lean design and construction principles (Last
Planner, CoS, A3’s, etc.) and suggest those you would expect to use for this project. ldentify
areas for enhanced collaboration between the DB team and Penn State.
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Additionally, or within the response to the above, describe your team’s D-B approach to the
following:

1. Your approach to project visioning and goal setting. Approach to achieving the project
vision and goals from concept design through construction.

2. Developing the project program, including verifying the mix of program elements.

3. Programming, space planning and programmatic adjacencies, including the creation of
blocking and staking options to respond to project aspirations, sustainability and other
factors relevant to the program elements.

4. Outline your specific tasks/approach for pre-construction phase activities and
maintaining the project schedule.

5. Cost estimating, cost control, and quality control through the design and construction
phases. Define how you propose to manage scope and cost through all design and
construction phases of the project. Describe your timing and process for developing a
Guaranteed Maximum Price (GMP) for the project.

6. Creating a collaborative environment between architects, engineering consultants, and
PSU stakeholders.

7. Use of BIM and other technology/ digital tools through design and
construction. Demonstrate ability to obtain accurate existing conditions documentation
through laser scanning and other technological means to mitigate inaccuracies,
assumptions, and conflicts as early as possible in the design/pre-construction phase. The
University has existing building drawings that will be shared with the successful team.

Briefly describe your approach to Penn State reviews, PSU design reviews, and
jurisdictional reviews. Anticipated jurisdictional reviews include Labor & Industry. D-B
team shall be responsible for securing these permits with the assistance of the
University. Any fees associated with permits shall be paid for by the Professional and will
be reimbursed by the University.

Identify your company’s approach to safety and how you maintain a “Safety 15 culture on
your projects. Identify your company’s current EMR rating.

Construction in a residential neighborhood. Provide specific control features and concepts
that could be utilized during construction to promote positive neighborhood relations.

Identify your team’s ability to apply Target Value Delivery and other value-adding lean
principles to the project.

Verify the entire D-B team’s availability to appropriately staff the project, given other
project workload.

Provide experience with local contractors and trade relationships in the Philadelphia
market. Describe your company’s approach to addressing and managing trade unions.
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Section 4.0 — PROJECT-SPECIFIC KEY DRIVERS AND IDEAS

A. Project Understanding. Briefly demonstrate your understanding of the project. Provide any
observations of the project program or other provided information. Describe key project
drivers, critical design elements, and potential constructability considerations your team has
identified as a priority for this specific project. Discuss how you addressed similar issues on
other projects.

B. Your firm’s vision of what, beyond purely functional issues, constitutes the essence of this type
of facility. Provide additional evidence of your firm's ability to translate design intentions into a
meaningful project.

C. Discuss an example project(s), relevant to our project, in more detail than your Section 2
response may allow. If possible, discuss a project that was delivered by the proposed
constructor and architectural team, ideally a project that was executed with a Design-Build or
similar contract. Include insights into what made the example project(s) successful, or any
lessons learned that could be applied to this project.

D. Provide any initial design/planning ideas regarding the project and/or any impressions of the
provided Voith & Mactavish Architects LLP Feasibility Study.

SITE ACCESS: Site visits will be arranged on December 17 and 18, 2024 and must be scheduled in advance.
Site visits will be scheduled for forty-five-minute periods between 10:30 am - 3:30 pm and scheduled on
a first-come basis. No more than six (6) individuals, per D-B team, may attend. Contact Kyle Hollick
(kwh121@psu.edu) to schedule.

Please e-mail your TECHNICAL submission PDF attachment, by 12:00 noon Eastern Standard Time on
January 10, 2025 to Kyle Hollick (kwh121@psu.edu) AND cc: Rustyann Echard (rael2@psu.edu). The file
must be labeled in the following format:

BID_AB000995700_[INSERT YOUR FIRM’S NAME]_PE BUILDING RENO TECHNICAL_20250110

By submission of this proposal, the D-B agrees to the terms and conditions of the Design-Build Agreement
and General Conditions (Attachment A), without exception. Addendums to this RFP, if necessary, will be
issued to all firms. Interviews will be held on February 17, 2025 with the final selection being made shortly
after the interviews are completed. The University reserves the right to select the D-B without an
interview process.

Participation in this selection process by submitting firms shall be at no cost or obligation to The
Pennsylvania State University (PSU). The University reserves the right to waive any informality in any or
all Proposals, and to reject or accept any Proposal or portion thereof.
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Confidentiality/News Releases: News releases pertaining to this project will not be made without prior
approval by the University, and then only in coordination with Project Leader. The contents of this
correspondence are to remain confidential, and as such, are not to be made public.

The University reserves the right to waive any informality in any or all proposals, and to reject or accept
any proposal or portion thereof. The University’s intent is to identify the firm that provides the best
overall fit to deliver this project successfully. The referenced dates are estimated targets and the
University reserves the right to modify these dates if it deems necessary.

If you have any questions regarding this RFP, please contact Kyle Hollick, Project Manager
(kwh121@psu.edu).

Sincerely,

1/ / ,Z\
L e g gl
)c'éff W/-A/"/
'4

Kyle W. Hollick, RA, NCARB
Project Manager, Eastern Region
The Pennsylvania State University
214 Commonwealth Services

108 Stewardship Dr.

University Park, PA 16802
Phone: (814) 865-3789

E-mail: kwh121@psu.edu

cc: J. Bechtel; A. Dent; K. Hollick; T. Webber; D-B Selection Committee

Enclosed: Attachment A — D-B Agreement and General Conditions
Attachment B -- Voith & Mactavish Architects LLP Feasibility Study Provided via Email Link to eBuilder
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ATTACHMENT A

Design-Build Agreement and General Conditions



PSU Project Number: «ProjectCustom_ProjectNumber»

ConsensusDocs 410 (Modified)
STANDARD DESIGN-BUILD AGREEMENT AND GENERAL CONDITIONS

BETWEEN OWNER AND DESIGN-BUILDER
(Cost of the Work Plus a Fee with a GMP), v. 11/2024
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technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
© (Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs



AGREEMENT

PSU Project Number: «ProjectCustom_ProjectNumber»

THIS AGREEMENT, with effective date being the date of the last signature below, is made
by and between the OWNER: THE PENNSYLVANIA STATE UNIVERSITY, a state-related
institution and instrumentality of the Commonwealth of Pennsylvania subject to the
Pennsylvania nonprofit corporation laws, with an office and principal place of business at
University Park, Centre County, Pennsylvania, and the DESIGN-BUILDER:

«ProcessFields_CompanyNamenoCarat»
«Company_Address»
«City», «State» «Zip»

Tax identification number (TIN): «ProcessFields_TIN»
Design Professional Licensing No. in the state of the Project:
«ProcessFields_DesignProfessionalLicensin»

for services in connection with the following project:

Project Number: «ProjectCustom_ProjectNumber»
Project Name: «Project_Name»
Campus Location: «ProjectCustom_Campus»
County: «ProcessFields_County»
Building Name/Number «ProcessFields_Building»

Notice to the Parties shall be given at the above addresses. In consideration of the promises set
forth herein, and with intent to be legally bound, the parties agree as follows:

ARTICLE 1 GENERAL PROVISIONS

1.1 TEAM RELATIONSHIP The Parties each agree to proceed with the Project on the basis of trust,
good faith and fair dealing and shall take all actions reasonably necessary to perform this
Agreement in an economical and timely manner, including consideration of design modifications
and alternative materials or equipment that will permit the Work to be constructed within the
Guaranteed Maximum Price (GMP) and by the Dates of Substantial Completion and Final
Completion if they are established by Amendment 1. The Design-Builder agrees to procure or

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.



furnish, as permitted by the Law, the design phase services and construction phase services as set
forth below.

1.2

1.1.1 The Design-Builder represents that it is an independent contractor with respect to
Owner and that it has the necessary expertise and experience required for the undertaking of
the Project.

1.1.2 Neither the Design-Builder nor any of its agents or employees shall act on behalf of or in
the name of the Owner unless authorized in writing by the Owner's Representative.

1.1.3 The Parties shall perform their obligations with integrity, ensuring at a minimum that
each: (a) avoid conflicts of interest and discloses promptly any to the other Party, and (b)
warrant that it has not and shall not pay or receive any contingent fees or gratuities to or from
the other Party, including its agents, officers and employees, Subcontractors or others for
whom they may be liable, to secure preferential treatment.

DESIGN-PROFESSIONAL Architectural and engineering services shall be procured from

licensed, independent design professionals retained by the Design-Builder or furnished by licensed
employees of the Design-Builder, as permitted by the Law. The person or entity providing
architectural and engineering services shall be referred to as the Design-Professional. If the

Des

ign-Professional is an independent design professional, the architectural and engineering

services shall be procured pursuant to a separate agreement between the Design-Builder and the

Des

1.3

C

ign-Professional. The Design-Professional for the Project is:

Professional (A/E): «ProcessFields_DesignerName»
Address: TYPE ADDRESS HERE

DEFINITIONS

1.3.1 “Agreement” means this modified ConsensusDocs 410 Standard Design-Build Agreement
and General Conditions Between Owner and Design-Builder (Cost of the Work Plus a Fee with
a GMP), as modified, amendments, exhibits, addenda, and attachments made part of this
agreement upon its execution.

1.3.2 The following exhibits are a part of this Agreement:

Exhibit A: Design-Builder Proposal, dated «ProcessFields_ProposalDate», (“insert page
count” pages, attached)

Exhibit B: The Pennsylvania State University Design and Construction Standards listing
(screen shot from website. 3 pages, attached).

Exhibit C: Staff Hourly Billable Rates (located within attached D-B Proposal)
Exhibit D: Project Milestone Schedule (located within attached D-B Proposal)

Exhibit E: PSU Project Delivery System

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
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Exhibit F: Prevailing Wage Rates (Serial # «ProcessFields_PrevailingWageSerialNumber»,
dated «ProcessFields_PrevailingWageDeterminatio». Incorporated via reference)

Exhibit G: PSU BIM Addendum (dated March 15, 2012. 6 pages, attached)

1.3.3 “Business Day” means all Days, except weekends and official federal or state holidays
where the Project is located.

1.3.4 A “Change Order” (at times referred to as “Amendment”) is a written order signed by
the Owner and the Design-Builder after execution of this Agreement, indicating changes in the
scope of the Work, Cost of the Work or Contract Time, including substitutions proposed by the
Design-Builder and accepted by the Owner.

1.3.5 The “Contract Documents” consist of those documents identified in section 14.1.

1.3.6 The “Contract Time” is the period between the Date of Commencement and Final
Completion.

1.3.7 “Cost of the Work” means the costs and discounts specified in ARTICLE 7.
1.3.8 “Day” means calendar day.
1.3.9 “Date of Commencement” is as provided for in section ARTICLE 5.

1.3.10 “Design-Builder's Fee” means the compensation paid to the Design-Builder for salaries
and other mandatory or customary compensation of the Design-Builder's employees at its
principal and branch offices except employees listed in subsection 7.2.2, general and
administrative expenses of the Design-Builder's principal and branch offices other than the
field office, and the Design-Builder's capital expenses, including interest on the Design-
Builder's capital employed for the Work, and profit. Fee shall not apply to self-performed
trade contract Work by the Design-Builder.

1.3.11 “Defective Work” is any portion of the Work not in conformance to the requirements
of the Contract Documents.

1.3.12 “Final Completion” occurs on the date when the Design-Builder's obligations under this
Agreement are complete and accepted by the Owner and final payment becomes due and
payable.

1.3.13 “Laws” mean federal, Pennsylvania state and local laws, ordinances, codes, rules, and
regulations applicable to the Work with which the Design-Builder must comply that are
enacted as of the Agreement date.

1.3.14 “Material Supplier” is a person or entity retained by the Design-Builder to provide
material and equipment for the Work.
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1.3.15 “Others” means other contractors and all persons at the Worksite who are not
employed by Design-Builder, its Subcontractors or Material Suppliers.

1.3.16 “Overhead” shall mean (a) payroll costs and other compensation of Design-Builder’s
employees in the Design-Builder's principal and branch offices; (b) general and administrative
expenses of the Design-Builder's principal and branch offices including charges against the
Design-Builder for delinquent payments; and (c) the Design-Builder's capital expenses,
including interest on capital used for the Work.

1.3.17 The “Owner” is the person or entity identified in the Agreement, and includes the
Owner's Representative.

1.3.18 The “Owner's Program” is an initial description of the Owner's objectives that may
include, but it not limited to: budget and time criteria; conceptual documents; design criteria;
space, price and time requirements and relationships; performance requirements; flexibility
and expandability requirements; special equipment and systems; site requirements; and other
Project-specific technical materials and requirements.

1.3.19 The “Parties” are collectively the Owner and the Design-Builder.

1.3.20 The “Project,” as identified in this Agreement, is the building, facility or other
improvements for which the Design-Builder is to perform the Work under this Agreement. It
may also include improvements to be undertaken by the Owner or Others.

1.3.21 A “Subcontractor” is a person or entity retained by the Design-Builder as an
independent contractor to provide the labor, materials, equipment or services necessary to
complete a specific portion of the Work. The term Subcontractor does not include the Design-
Professional or any separate contractor employed by the Owner or any separate contractor's
subcontractors.

1.3.22 “Substantial Completion” of the Work, or of a designated portion, occurs on the date
when the Design-Builder's obligations are sufficiently complete in accordance with the
Contract Documents so that the Owner may occupy or utilize the Project, or a designated
portion, for the use for which it is intended, without unscheduled disruption. The issuance of a
certificate of occupancy is not a prerequisite for Substantial Completion. This date shall be
confirmed by a certificate of Substantial Completion signed by the Owner and the Design-
Builder. The certificate shall state the respective responsibilities of the Owner and the Design-
Builder for security, maintenance, heat, utilities, or damage to the Work, and insurance. The
certificate shall also list the items to be completed or corrected, and establish the time for
their completion and correction, within the timeframe, if any, established in Amendment 1 for
the date of Final Completion.

1.3.23 “Subsubcontractor” is a party or entity who has an agreement with a Subcontractor or
another Subsubcontractor to perform any portion of the Subcontractor's work.
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1.3.24 “Terrorism” means a violent act, or an act that is dangerous to human life, property or
infrastructure, that is committed by an individual or individuals and that appears to be part of
an effort to coerce a civilian population or to influence the policy or affect the conduct of any
government by coercion. Terrorism includes, but is not limited to, any act certified by the
United States Secretary of Treasury as an act of terrorism pursuant to the Terrorism Risk
Insurance Act, as amended.

1.3.25 The “Work” is comprised of all services to be provide by the Design-Builder in
accordance with the Contract Documents, including but not limited to the Design Phase
services procured or furnished in accordance with section 2.1, the GMP Proposal provided in
accordance with section 2.2, the Construction Phase services provided in accordance with
section 2.3, Additional Services that may be provided in section 2.11, and other services which
are necessary to complete the Project in accordance with and reasonably inferable from the
Contract Documents.

1.3.26 “Worksite” means the geographical area of the Project location mentioned in ARTICLE
1 where the Work is to be performed.

ARTICLE 2 DESIGN-BUILDER'S RESPONSIBILITIES

The Design-Builder shall be responsible for procuring or furnishing the design and for the
construction of the Work consistent with the Owner's Program, as such Program may be modified
by the Owner during the course of the Work.

Design-Builder shall, consistent with applicable state licensing laws, provide through qualified,
licensed design professionals employed by Design-Builder, or procured from qualified,
independent licensed Design Professional(s), the necessary design services, including
architectural, engineering and other design professional services, for the preparation of the
required drawings, specifications and other design submittals to permit Design-Builder to
complete the Work consistent with the Contract Documents. Nothing in the Contract Documents
is intended or deemed to create any legal or contractual relationship between Owner and any
Design Professional. The standard of care for all design professional services performed to
execute the Work shall be the care and skill ordinarily used by members of the design profession
practicing in the same field of specialty.

The Design-Builder shall exercise reasonable skill and judgment in the performance of its services
consistent with the team relationship described in section 1.1, but does not warrant nor
guarantee schedules and estimates other than those that are part of the GMP proposal.

The Design-Builder and the Owner may establish a fast-track approach to the design and
construction services necessary to complete the Project. Such agreement establishing a fast-track
approach, if any, and the Schedule of the Work shall be included as an exhibit to this Agreement.
In the absence of such agreement, the Parties shall proceed in accordance with sections 2.1 and
2.3 below.
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The Design-Builder’s inclusion of proprietary specifications (exclusive of those which may be
indicated/mandated in The Pennsylvania State University Design and Construction Standards) in
any Contract Documents that are produced for the Project shall only be done so with the approval
of the Owner.

During the administration of the Project (notably during the bidding phase and during the review
and approval of Contractor’s show-drawings and material submissions), the Design-Builder shall
not approve any substitution of specified materials and/or equipment without first obtaining the
Owner’s consent.

2.1 DESIGN PHASE SERVICES

2.1.1 PRELIMINARY EVALUATION The Design-Builder shall review the Owner's Program to
ascertain the requirements of the Project and shall verify such requirements with the Owner.
The Design-Builder's review shall also provide to the Owner a preliminary evaluation of the
site with regard to access, traffic, drainage, parking, building placement and other
considerations affecting the building, the environment and energy use, as well as information
regarding Laws and requirements. The Design-Builder shall also propose alternative
architectural, civil, structural, mechanical, electrical and other systems for review by the
Owner, to determine the most desirable approach on the basis of cost, technology, quality
and speed of delivery. The Design-Builder will also review existing test reports but will not
undertake any independent testing nor be required to furnish types of information derived
from such testing in its Preliminary Evaluation. Based upon its review and verification of the
Owner's Program and other relevant information the Design-Builder shall provide a
Preliminary Evaluation of the Project’s feasibility for the Owner's acceptance. The Design-
Builder's Preliminary Evaluation shall specifically identify any deviations from the Owner's
Program.

2.1.2 PRELIMINARY SCHEDULE The Design-Builder shall prepare a preliminary schedule of the
Work. The Owner shall provide written approval of milestone dates established in the
preliminary schedule of the Work. The schedule shall show the activities of the Owner, the
Design-Professional and the Design-Builder necessary to meet the Owner's completion
requirements. The schedule shall be updated periodically with the level of detail for each
schedule update reflecting the information then available. If an update indicates that a
previously approved schedule will not be met, the Design-Builder shall recommend corrective
action to the Owner in writing.

2.1.3 PRELIMINARY ESTIMATE When sufficient Project information has been identified, the
Design-Builder shall prepare for the Owner's acceptance a preliminary estimate utilizing area,
volume or similar conceptual estimating techniques. The estimate shall be updated
periodically with the level of detail for each estimate update reflecting the information then
available. If the preliminary estimate or any update exceeds the Owner's budget, the Design-
Builder shall make recommendations to the Owner.
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2.1.4 SCHEMATIC DESIGN DOCUMENTS The Design-Builder shall submit for the Owner's
written approval Schematic Design Documents, based on the agreed upon Preliminary
Evaluation. Schematic Design Documents shall include drawings, outline specifications and
other conceptual documents illustrating the Projects basic elements, scale, and their
relationship to the Worksite. One set of these documents shall be furnished to the Owner.
When the Design-Builder submits the Schematic Design Documents the Design-Builder shall
identify in writing all material changes and deviations that have taken place from the Design-
Builder's Preliminary Evaluation, schedule and estimate. The Design-Builder shall update the
preliminary schedule and estimate based on the Schematic Design Documents.

2.1.5 PLANNING PERMITS The Design-Builder shall obtain and the Owner shall pay for all
planning permits necessary for the construction of the Project unless as otherwise agreed to
by the Parties.

2.1.6 DESIGN DEVELOPMENT DOCUMENTS The Design-Builder shall submit for the Owner's
written approval Design Development Documents based on the approved Schematic Design
Documents. The Design Development Documents shall further define the Project including
drawings and outline specifications fixing and describing the Project size and character as to
site utilization, and other appropriate elements incorporating the structural, architectural,
mechanical and electrical systems. One set of these documents shall be furnished to the
Owner. When the Design-Builder submits the Design Development Documents, the Design-
Builder shall identify in writing all material changes and deviations that have taken place from
the Schematic Design Documents. The Design-Builder shall update the schedule and estimate
based on the Design Development Documents.

2.1.7 CONSTRUCTION DOCUMENTS The Design-Builder shall submit for the Owner's written
approval Construction Documents based on the approved Design Development Documents.
The Construction Documents shall set forth in detail the requirements for construction of the
Work, and shall consist of drawings and specifications based upon Laws enacted at the time of
their preparation. When the Design-Builder submits the Construction Documents, the Design-
Builder shall identify in writing all material changes and deviations that have taken place from
the Design Development Documents. Construction shall be in accordance with these approved
Construction Documents. One set of these documents shall be furnished to the Owner prior to
commencement of construction. If a GMP has not been established, the Design-Builder shall
prepare a further update of the schedule and estimate based on the Construction Documents.

2.1.8 BIDDING AND AWARD OF TRADE CONTRACTS

2.1.8.1 All Work to be performed by Trade Contractors and Design-Assist contractors,
will be competitively procured. Procurement method(s) shall be presented and
reviewed in advance with the Owner. The Project Team will determine which trade
packages will require prequalification by the Design-Builder. Design-Builder shall
prequalify all bidders per established process approved by the Project Team. Review all
bidders lists with Owner for approval before proceeding. Procurement of all trade and
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design-assist packages shall be coordinated directly with The Pennsylvania State
University Office of Physical Plant.

The following trade Categories of work, whether performed by Subcontractors bidding
directly to the Design-Builder or if self-performed by the Design-Builder, require
Pennsylvania State University prequalification:

. Asbestos Abatement

o Telecommunications

. Demolition/Hauling

. Access Control and Surveillance

. Electrical (Medium/High Voltage)

2.1.8.2 Establish bidding schedules, issue bidding documents, and conduct pre-bid
conferences to familiarize bidders with the documents and with any special systems,
materials, methods or conditions.

2.1.8.3 Prepare bid analyses, and review bids with the Owner. Award Contracts.
Design-Builder shall have final authority and responsibility for selection of all Trade
Contractors, and award of all Trade Contracts. Design-Builder hereby specifically agrees
to indemnify, defend and hold harmless the Owner and Owner’s agents, employees,
trustees and attorneys for any and all loss, damage, cost, charge, award, verdict,
judgment, liability or expense, including without limitation, reasonable attorneys’ fees,
arising out of any claim, actions or suits which are based upon or in any way related to
the process of selecting Trade Contractors or the award of Trade Contracts for the
project

2.1.8.4 The Design-Builder is permitted to use its own forces in the performance of
Work of a temporary nature or as otherwise approved by the Owner.

2.1.9 OWNERSHIP OF DOCUMENTS

2.1.9.1 OWNERSHIP OF TANGIBLE DOCUMENTS The Owner shall receive ownership of
the property rights of all documents, drawings, specifications, electronic data and
information (hereinafter "Documents") prepared, provided or procured by the Design-
Builder, its Design-Professional, Subcontractors or consultants and distributed to the
Owner for this Project, upon the making of final payment to the Design-Builder or, in the
event of termination under ARTICLE 11, upon payment for all sums due to Design-
Builder pursuant to ARTICLE 9.

2.1.9.2 COPYRIGHT The Parties agree that the Owner shall obtain ownership of the
copyright of all Documents. The Owner's acquisition of the copyright for all Documents
shall be subject to the making of payments as required by the subsection above.
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2.1.9.3 USE OF DOCUMENTS IN EVENT OF TERMINATION In the event of a termination
of this Agreement pursuant to ARTICLE 11, the Owner shall have the right to use, to
reproduce, and to make derivative works of the Documents to complete the Project,
regardless of whether there has been a transfer of copyright under this section,
provided payment has been made pursuant to subsection 2.1.9.1.

2.1.9.4 OWNER'S USE OF DOCUMENTS AFTER COMPLETION OF PROJECT After
completion of the Project, the Owner may reuse, reproduce or make derivative works
from the Documents solely for the purposes of maintaining, renovating, remodeling or
expanding the Project at the Worksite. The Owner's use of the Documents without the
Design-Builder's involvement or on other projects is at the Owner's sole risk, except for
the Design-Builder's indemnification obligations, and the Owner shall indemnify and
hold harmless the Design-Builder, its Design-Professional, Subcontractors and
consultants, and the agents, officers, directors and employees of each of them, from
and against any and all claims, damages, losses, costs and expenses, including
reasonable attorneys' fees and costs, arising out of or resulting from such any prohibited
use.

2.1.9.5 DESIGN-BUILDER'S USE OF DOCUMENTS Where the Design-Builder has
transferred its copyright interest in the Documents under subsection 2.1.9, the Design-
Builder may reuse Documents prepared by it pursuant to this Agreement in its practice,
but only in their separate constituent parts and not as a whole.

2.1.9.6 The Design-Builder shall obtain from its Design-Professional, Subcontractors and
consultants rights and rights of use that correspond to the rights given by the Design-
Builder to the Owner in this Agreement, and the Design-Builder shall provide evidence
that such rights have been secured.

2.2 GUARANTEED MAXIMUM PRICE (GMP)

C

2.2.1 GMP PROPOSAL At such time as the Owner and the Design-Builder jointly agree, the
Design-Builder shall submit a GMP Proposal in a format acceptable to the Owner. Unless the
Parties mutually agree otherwise, the GMP shall be the sum of the estimated Cost of the Work
as defined in ARTICLE 7 and the Design-Builder's Fee as defined in ARTICLE 6. The GMP is
subject to modification as provided in ARTICLE 8. The Design-Builder does not guarantee any
specific line item provided as part of the GMP, but agrees that it will be responsible for paying
all costs of completing the Work which exceed the GMP, as may be adjusted in accordance
with this Agreement.

2.2.1.1 If the Design-Build documents are not complete at the time the GMP Proposal is
submitted to the Owner, the Design-Builder shall provide in the GMP for further
development of the Design-Build Documents consistent with the Owner's Program. Such
further development does not include changes in scope, systems, kinds and quality of
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materials, finishes or equipment, all of which if required, shall be incorporated by
Change Order.

2.2.2 BASIS OF GUARANTEED MAXIMUM PRICE The Design-Builder shall include with the GMP
Proposal a written statement of its basis, which shall include:

2.2.2.1 Alist of the drawings and specifications, including all addenda, which were used
in preparation of the GMP Proposal;

2.2.2.2 Alist of allowances and a statement of their basis;

2.2.2.3 Alist of the assumptions and clarifications made by the Design-Builder in the
preparation of the GMP Proposal to supplement the information contained in the
drawings and specifications;

2.2.2.4 the Date of Substantial Completion and the Date of Final Completion upon which
the proposed GMP is based, and the Schedule of Work upon which the Date of
Substantial Completion and the Date of Final Completion is based;

2.2.2.5 A schedule of applicable alternate prices; a GMP Cost Summary;

2.2.2.6 A schedule of applicable unit prices; a GMP Detailed Estimate;

2.2.2.7 A statement of Additional Services (as defined at Article 2.11) included, if any;
2.2.2.8 The time limit for acceptance of the GMP proposal; a Site Utilization Plan;

2.2.2.9 The Design-Builder's contingency as provided in subsection 2.2.7; Design-
Builder’s Staff Cost Summary;

2.2.2.10 A statement of any work to be self-performed by the Design-Builder; and

2.2.2.11 A statement identifying all patented or copyrighted materials, methods or
systems selected by the Design-Builder and incorporated in the Work that are likely to
require the payment of royalties or license fees.

2.2.2.12 Costs within the General Conditions/General Requirements cost-category, as
well as the Design-Builder Staffing cost-category, shall be handled as Reimbursable, not-
to-exceed amounts. All backup/substantiation of such costs shall be included in each
monthly Application for Payment.

2.2.3 REVIEW AND ADJUSTMENT TO GMP PROPOSAL The Design-Builder shall meet with the
Owner to review the GMP Proposal. If the Owner has any comments relative to the GMP
Proposal, or finds any inconsistencies or inaccuracies in the information presented, it shall give
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prompt written notice of such comments or findings to the Design-Builder, who shall make
appropriate adjustments to the GMP, its basis or both.

2.2.4 ACCEPTANCE OF GMP PROPOSAL Upon acceptance by the Owner of the GMP Proposal,
the GMP and its basis shall be set forth in an Amendment.

2.2.5 FAILURE TO ACCEPT THE GMP PROPOSAL Unless the Owner accepts the GMP Proposal in
writing on or before the date specified in the GMP Proposal for such acceptance and so
notifies the Design-Builder, the GMP Proposal shall not be effective. If the Owner fails to
accept the GMP Proposal, or rejects the GMP Proposal, the Owner shall have the right to:

2.2.5.1 suggest modifications to the GMP Proposal. If such modifications are accepted in
writing by Design-Builder, the GMP Proposal shall be deemed accepted in accordance
with subsection 2.2.4;

2.2.5.2 Direct the Design-Builder to proceed on the basis of reimbursement as provided
in ARTICLE 6 and ARTICLE 7 without a GMP, in which case all references in this
Agreement to the GMP shall not be applicable; or

2.2.5.3 Terminate the Agreement for convenience. In the absence of a GMP the Parties
may establish a Date of Substantial Completion and a Date of Final Completion.

2.2.5.4 Direct the Design-Builder, without additional charge to the Owner, to revise and
modify the Contract Documents as necessary to achieve compliance with the
construction budget established by the Parties.

2.2.6 PRE-GMP WORK Prior to the Owner's acceptance of the GMP Proposal, the Design-
Builder shall not incur any cost to be reimbursed as part of the Cost of the Work, except as
provided in this Agreement or as the Owner may specifically authorize in writing.

2.2.7 DESIGN-BUILDER'S CONTINGENCY The GMP Proposal will contain, as part of the
estimated Cost of the Work, the Design-Builder's Contingency, a sum mutually agreed upon
and monitored by the Design-Builder and the Owner to cover costs which are properly
reimbursable as a Cost of the Work but are not the basis for a Change Order. The Owner
acknowledges that the estimating process is not exact and the Design-Builder’s contingency is
intended to cover inaccuracies in the quantities and prices in the estimate, and unanticipated
items which may not have been taken into account in the establishment of the GMP,
including, but not limited to, (a) unfavorable bidding from trade contractors due to market
conditions, price increases, lack of competition and other variables; (b) default by the Design-
Builder’s subcontractors or suppliers; (c) costs of corrective work not provided for elsewhere;
(d) labor disputes; and (e) other conditions which result in an increase in the Cost of the Work,
without increasing the GMP. The Design-Builder’s Construction Contingency shall not be used
to cover: changes to the work; design revisions or problems; interference of the Owner,
Professional or third parties for which the Design-Builder is not responsible; matters related to
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2.3

C

land use proceedings; allowance adjustments; unusually severe weather; or items for which
the Design-Builder is not responsible.

The Design-Builder may use the funds available in the Construction Contingency for any
purpose required to provide and complete the Work within the original Guaranteed Maximum
Price Scope of Work due the Owner. Adjustments to various Trade Contract items may be
made with funds from the Construction Contingency. The Design-Builder shall provide prior
notification for all uses of Construction Contingency in excess of
S«ProcessFields_UseofContingency1DB» and a report itemizing all Construction Contingency
usage, including required backup based upon the cost of the Work provisions in ARTICLE 7, for
the prior month shall be provided for review by the Owner prior to submitting each monthly
application for payment.

2.2.8 COST REPORTING The Design-Builder shall keep such full and detailed accounts as are
necessary for proper financial management under this Agreement. The Design-Builder shall
maintain a complete set of all books and records prepared or used by the Design-Builder with
respect to the Project. The Design-Builder's records supporting its performance and billings
under this Agreement shall be current, complete and accurate and maintained according to
Generally Accepted Accounting Principles. The Owner shall be afforded reasonable access
during normal business hours to all the Design-Builder's records, books, correspondence,
instructions, drawings, receipts, vouchers, memoranda and similar data relating to this
Agreement. The Design-Builder shall preserve all such records for a period of three years after
the final payment or longer where required by law. Please refer to Right to Audit provisions in
Article 13.

CONSTRUCTION PHASE SERVICES

2.3.1 The Construction Phase will commence upon the issuance by the Owner of a written
notice to proceed with construction. If construction commences prior to execution of the
relevant Amendment, the Design-Builder shall prepare for the Owner's written approval a list
of the documents that are applicable to the part of the Work which the Owner has authorized,
which list shall be included in the Owner's written notice to proceed.

2.3.2 In order to complete the Work, the Design-Builder shall provide all necessary
construction supervision, inspection, construction equipment, labor, materials, tools, and
subcontracted items.

2.3.3 COMPLIANCE WITH LAWS The Design-Builder shall give all notices and comply with all
Federal, State, and Local laws, by-laws, ordinances, codes, ordinances, and University policies
at its own costs. The Design-Builder shall be liable to the Owner for all loss, cost and expense,
attributable to any acts or omissions by the Design-Builder, its employees, Subcontractors,
and agents resulting from the failure to comply with Laws, including, fines, penalties or
corrective measures. However, liability under this subsection shall not apply if notice to the
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Owner was given, and advance approval by appropriate authorities, including the Owner, is
received.

2.3.3.1 CHANGES IN LAW In the event of any changes in Laws, including taxes, which
were not reasonably anticipated and then enacted after either the date of this
Agreement or the date a GMP Proposal is accepted by the Owner and set forth in an
Amendment to this Agreement, whichever occurs later, the GMP, estimated Cost of the
Work, the Design-Builder's Fee, the Date of Substantial Completion or the Date of Final
Completion, and if appropriate the compensation for Design Phase services, shall be
equitably adjusted by Amendment.

2.3.4 The Design-Builder shall obtain and the Owner shall pay for the building permits
necessary for the construction of the Project unless otherwise agreed to by the Parties.

2.3.5 The Design-Builder shall provide periodic written reports to the Owner on the progress
of the Work in such detail as is required by the Owner and as agreed to by the Owner and the
Design-Builder.

2.3.6 The Design-Builder shall develop a system of cost reporting for the Work, including
regular monitoring of actual costs for activities in progress and estimates for uncompleted
tasks and proposed changes in the Work. The reports shall be presented to the Owner at
mutually agreeable intervals.

2.3.7 The Design-Builder shall regularly remove debris and waste materials at the Worksite
resulting from the Work. Prior to discontinuing Work in an area, the Design-Builder shall clean
the area and remove all rubbish and its construction equipment, tools, machinery, waste and
surplus materials. The Design-Builder shall minimize and confine dust and debris resulting
from construction activities. At the completion of the Work, the Design-Builder shall remove
from the Worksite all construction equipment, tools, surplus materials, waste materials and
debris.

The Design-Builder shall prepare and submit to the Owner, within 30 days after substantial
completion, a full set of as-built drawings, compatible with the Owner's CADD system, which
shall become the record drawings for the Project. The as-build drawings shall generally
document how the various elements of the Work, including changes, were actually
constructed or installed.

2.4 SCHEDULE OF THE WORK The Design-Builder shall prepare and submit a schedule of work for
the Owner's acceptance and written approval as to milestone dates. This schedule shall indicate
the commencement and completion dates of the various stages of the Work, including the dates
when information and approvals are required from the Owner. The schedule shall be revised as
required by the conditions of the Work.
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2.5 SAFETY OF PERSONS AND PROPERTY

C

2.5.1 SAFETY PRECAUTIONS AND PROGRAMS The Design-Builder shall have overall
responsibility for safety precautions and programs in the performance of the Work. However,
such obligation does not relieve Subcontractors of their responsibility for the safety of persons
or property in the performance of their work, nor for compliance with the provisions of Laws.

Design-Builder and each Trade Contractor shall be obligated to adhere to the safety
requirements as outlined in the following: Contractor Safety Requirements, The Pennsylvania
State University, Office of Physical Plant, Design and Construction Standards, Division 00, Sub-
Section 00 01 0O.

2.5.2 The Design-Builder shall seek to avoid injury, loss or damage to persons or property by
taking reasonable steps to protect:

2.5.2.1 Its employees and other persons at the Worksite;

2.5.2.2 Materials, supplies and equipment stored at the Worksite for use in
performance of the Work; and

2.5.2.3 The Project and all property located at the Worksite and adjacent to work areas,
whether or not said property or structures are part of the Project or involved in the
Work.

2.5.3 DESIGN-BUILDER'S SAFETY REPRESENTATIVE The Design-Builder shall designate an
individual at the Worksite in the employ of the Design-Builder who shall act as the Design-
Builder's designated safety representative with a duty to prevent accidents. Unless otherwise
identified by the Design-Builder in writing to the Owner, the designated safety representative
shall be the Design-Builder's project superintendent. The Design-Builder will report promptly
in writing all recordable accidents and injuries occurring at the Worksite to the Owner. When
the Design-Builder is required to file an accident report with a public authority, the Design-
Builder shall furnish a copy of the report to the Owner.

2.5.4 The Design-Builder shall provide the Owner with copies of all notices required of the
Design-Builder by Law. The Design-Builder's safety program shall comply with the
requirements of governmental and quasi-governmental authorities having jurisdiction over
the Work.

2.5.5 Damage or loss not insured under property insurance that arises from the performance
of the Work, to the extent of the negligence attributed to such acts or omissions of the
Design-Builder, or anyone for whose acts the Design-Builder may be liable, shall be promptly
remedied by the Design-Builder. Damage or loss attributable to the acts or omissions of the
Owner or Others and not to the Design-Builder shall be promptly remedied by the Owner.
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2.5.6 If the Owner reasonably deems any part of the Work or Worksite unsafe, the Owner,
without assuming responsibility for the Design-Builder's safety program or compliance with
same, may require the Design-Builder to stop performance of the Work or take corrective
measures satisfactory to the Owner, or both. If the Design-Builder does not adopt corrective
measures, the Owner may perform them and reduce by the costs of the corrective measures the
amount of the GMP, or in the absence of a GMP, the Cost of the Work as provided in ARTICLE 7.
The Design-Builder agrees to make no claim for damages, for an increase in the GMP,
compensation for Design Phase services, the Design-Builder's Fee or the Date of Substantial
Completion or the Date of Final Completion based on the Design-Builder's compliance with the
Owner's reasonable request.

2.6 EMERGENCIES In any emergency affecting the safety of persons or property, the Design-
Builder shall act in a reasonable manner to prevent threatened damage, injury or loss. Any change
in the GMP, estimated Cost of the Work, the Design-Builder's Fee, the Date of Substantial
Completion or the Date of Final Completion, and if appropriate the compensation for Design
Phase services, on account of emergency work shall be determined as provided for in ARTICLE 8.

2.7 HAZARDOUS MATERIALS

2.7.1 A Hazardous Material is any substance or material identified now or in the future as
hazardous under any Laws or any other substance or material which may be considered
hazardous or otherwise subject to statutory or regulatory requirements governing handling,
disposal or clean-up. The Design-Builder shall not be obligated to commence or continue work
until any Hazardous Material discovered at the Worksite has been removed, or rendered or
determined to be harmless by the Owner as certified by an independent testing laboratory
and approved by the appropriate governmental agency.

2.7.2 After commencing the Work, if Hazardous Material is discovered at the Project, the
Design-Builder shall be entitled to immediately stop Work in the affected area. The Design-
Builder shall promptly report the condition to the Owner and, if required, the governmental
agency with jurisdiction.

2.7.3 Prior to removal or mitigation, the Design-Builder shall not be required to perform any
Work relating to or in the area of Hazardous Material without written mutual agreement.

2.7.4 The Owner shall be responsible for retaining an independent testing laboratory to
determine the nature of the material encountered and whether it is a Hazardous Material
requiring corrective measures or remedial action. Such measures shall be the sole
responsibility of the Owner, and shall be performed in a manner minimizing any adverse effect
upon the Work of the Design-Builder. The Design-Builder shall resume Work in the area
affected by any Hazardous Material only upon written agreement between the Parties after
the Hazardous Material has been removed or rendered harmless and only after approval, if
necessary, of the governmental agency or agencies with jurisdiction.
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2.7.5 If the Design-Builder incurs additional costs or is delayed due to the presence or
remediation of Hazardous Material, the Design-Builder shall be entitled to an equitable
adjustment in the GMP, compensation for Design Phase services, the Design-Builder's Fee or
the Date of Substantial Completion or the Date of Final Completion.

2.7.6 To the extent permitted under section 5.5 and to the extent not caused by the negligent
acts or omissions of the Design-Builder, its Subcontractors, Material Suppliers and Sub-
subcontractors, and the agents, officers, directors and employees of each of them, the Owner
shall defend, indemnify and hold harmless the Design-Builder, its Subcontractors and
Subsubcontractors, and the agents, officers, directors and employees of each of them, from
and against all claims, damages, losses, costs and expenses, including but not limited to
reasonable attorneys' fees, costs and expenses, arising out of or resulting from the presence,
removal or remediation of Hazardous Material at the Site.

2.7.7 Safety Data Sheets (SDS) as required by law and pertaining to materials or substances
used or consumed in the performance of the Work, whether obtained by the Design-Builder,
Subcontractors, the Owner or Others, shall be maintained at the Project by the Design-Builder
and made available to the Owner and Subcontractors.

2.7.8 During the Design-Builder's performance of the Work, the Design-Builder shall be
responsible for the proper handling of all materials brought to the Worksite by the Design-
Builder. Upon the issuance of the Certificate of Substantial Completion, the Owner shall be
responsible under this section for materials and substances brought to the site by the Design-
Builder if such materials or substances are required by the Contract Documents.

2.7.9 Section 2.6 shall survive the completion of the Work under this Agreement or any
termination of this Agreement.

2.8 WARRANTY

C

2.8.1 The Design-Builder warrants that all materials and equipment furnished under the
Construction Phase of this Agreement will be new unless otherwise specified, of good quality,
in conformance with the Contract Documents, and free from defective workmanship and
materials. Warranties shall commence on the Date of Substantial Completion of the Work or
of a designated portion.

2.8.2 To the extent products, equipment, systems or materials incorporated in the Work are
specified and purchased by the Owner, they shall be covered exclusively by the warranty of
the manufacturer. There are no warranties which extend beyond the description on the face
of any such warranty. To the extent products, equipment, systems or materials incorporated
in the Work are specified by the Owner but purchased by the Design-Builder and are
inconsistent with selection criteria that otherwise would have been followed by the Design-
Builder, the Design-Builder shall assist the Owner in pursuing warranty claims. Nothing in this
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section is intended to limit any manufacturer's warranty which provides Owner with greater
warranty rights than set forth herein or in the Contract Documents

2.8.3 The Design-Builder shall secure required certificates of inspection, testing or approval
and deliver them to the Owner.

2.8.4 The Design-Builder shall collect all written warranties and equipment manuals and
deliver them to the Owner in a format directed by the Owner.

2.8.5 With the assistance of the Owner's maintenance personnel, the Design-Builder shall
direct the checkout of utilities and start-up operations, and adjusting and balancing of systems
and equipment for readiness.

2.9 CORRECTION OF WORK WITHIN ONE YEAR

C

2.9.1 If, prior to Substantial Completion and within one year after the date of Substantial
Completion of the Work or for such longer periods of time as may be set forth with respect to
specific warranties required by the Contract Documents, any Defective Work is found, the
Owner shall promptly notify the Design-Builder in writing. Unless the Owner provides written
acceptance of the condition, the Design-Builder shall promptly correct the Defective Work at
its own cost and time and bear the expense of additional services required for correction of
any Defective Work for which it is responsible. If within the one-year correction period the
Owner actually discovers and does not notify the Design-Builder or give the Design-Builder an
opportunity to test or correct Defective Work as reasonably requested by the Design-Builder,
the Owner waives the Design-Builder's obligation to correct that Defective Work as well as the
Owner's right to claim a breach of the warranty with respect to that Defective Work.

2.9.2 With respect to any portion of Work first performed after Substantial Completion, the
one-year correction period shall be extended by the period of time between Substantial
Completion and the actual performance of the later Work. Correction periods shall not be
extended by corrective work performed by the Design-Builder.

2.9.3 If the Design-Builder fails to correct Defective Work within a reasonable time after
receipt of written notice from the Owner prior to final payment, the Owner may correct it in
accordance with the Owner's right to carry out the Work. In such case, an appropriate Change
Order shall be issued deducting the cost of correcting the Defective Work from payments then
or thereafter due the Design-Builder. If payments then or thereafter due the Design-Builder
are not sufficient to cover such amounts, the Design-Builder shall pay the difference to the
Owner.

2.9.4 The Design-Builder’s obligations and liability, if any, with respect to any Defective Work
discovered after the one-year correction period shall be determined by the Law. If, after the
one-year correction period but before the applicable limitation period has expired, the Owner
discovers any Work which the Owner considers Defective Work, the Owner shall, unless the

18

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.



Defective Work requires emergency correction, notify the Design-Builder and allow the
Design-Builder an opportunity to correct the Work if the Design-Builder elects to do so. If the
Design-Builder elects to correct the Work, it shall provide written notice of such intent within
fourteen (14) Days of its receipt of notice from the Owner and shall complete the correction of
Work within a mutually agreed timeframe. If the Design-Builder does not elect to correct the
Work, the Owner may have the Work corrected by itself or Others, and, if the Owner intends
to seek recovery of those costs from the Design-Builder, the Owner shall promptly provide the
Design-Builder with an accounting of correction costs it incurs.

2.9.5 If the Design-Builder's correction or removal of Defective Work causes damage to or
destroys other completed or partially completed Work or existing buildings, the Design-
Builder shall be responsible for the cost of correcting the destroyed or damaged property.

2.9.6 The one-year period for correction of Defective Work does not constitute a limitation
period with respect to the enforcement of the Design-Builder's obligations under the Contract
Documents.

2.9.7 Prior to final payment, at the Owner's option and with the Design-Builder's agreement,
the Owner may elect to accept Defective Work rather than require its removal and correction.
In such case the Contract Price shall be equitably adjusted for any diminution in the value of
the Project caused by such Defective Work.

2.10 CONFIDENTIALITY Unless compelled by law, a governmental agency or authority, an order of
a court of competent jurisdiction, or a validly issued subpoena, the Design-Builder shall treat as
confidential and not disclose to third-persons, except Subcontractors, Subsubcontractors and the
Design-Professional as is necessary for the performance of the Work, or use for its own benefit
any of the Owner's developments, confidential information, know-how, discoveries, production
methods and the like that may be disclosed to the Design-Builder or which the Design-Builder may
acquire in connection with the Work. The Owner shall treat as confidential information all of the
Design-Builder's estimating systems and historical and parameter cost data that may be disclosed
to the Owner in connection with the performance of this Agreement. The Owner and the Design-
Builder shall each specify those items to be treated as confidential and shall mark them as
"Confidential." In the event of a legal compulsion or other order seeking disclosure of any
Confidential Information, the Design-Builder or Owner, as the case may be, shall promptly notify
the other party to permit that party's legal objection, if necessary. Disclosures required by Owner
pursuant to Law, including but not limited to Pennsylvania’s Right to Know Law, shall not require
advance notice to, nor approval by Design-Builder.

2.11 ADDITIONAL SERVICES The Design-Builder shall provide or procure the following Additional
Services upon the request of the Owner. A written agreement between the Owner and the
Design-Builder shall define the extent of such Additional Services before they are performed by
the Design-Builder. If a GMP has been established for the Work or any portion of the Work, such
Additional Services shall be considered a Change in the Work, unless they are specifically included
in the statement of the basis of the GMP as set forth in an Amendment.
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C

2.11.1 Development of the Owner's Program, establishing the Project budget, investigating
sources of financing, general business planning and other information and documentation as
may be required to establish the feasibility of the Project.

2.11.2 Consultations, negotiations, and documentation supporting the procurement of Project
financing.

2.11.3 Surveys, site evaluations, legal descriptions and aerial photograph:s.

2.11.4 Appraisals of existing equipment, existing properties, new equipment and developed
properties.

2.11.5 Soils, subsurface and environmental studies, reports and investigations required for
submission to governmental authorities or others having jurisdiction over the Project.

2.11.6 Consultations and representations before governmental authorities or others having
jurisdiction over the Project other than normal assistance in securing building permits.

2.11.7 Investigation or making measured drawings of existing conditions or the reasonably
required verification of the Owner-provided drawings and information.

2.11.8 Artistic renderings, models and mockups of the Project or any part of the Project or the
Work.

2.11.9 Inventories of existing furniture, fixtures, furnishings and equipment which might be
under consideration for incorporation into the Work.

2.11.10 Interior design and related services, including procurement and placement of
furniture, furnishings, artwork and decorations.

2.11.11 Making revisions to the Schematic Design, Design Development, Construction
Documents or documents forming the basis of the GMP after they have been approved by the
Owner, and which are due to causes beyond the control of the Design-Builder. Causes beyond
the control of the Design-Builder do not include acts or omissions on the part of
Subcontractors, Material Suppliers, Subsubcontractors or the Design-Professional.

2.11.12 Design, coordination, management, expediting and other services supporting the
procurement of materials to be obtained, or work to be performed, by the Owner, including
but not limited to telephone systems, computer wiring networks, sound systems, alarms,
security systems and other specialty systems which are not a part of the Work.

2.11.13 Estimates, proposals, appraisals, consultations, negotiations and services in
connection with the repair or replacement of an insured loss, provided such repair or
replacement did not result from the negligence or failure to comply with the Contract
Documents of the Design-Builder, or any Subcontractor or Subsubcontractor
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2.11.14 The premium portion of overtime work ordered by the Owner, including productivity
impact costs, other than that required by the Design-Builder to maintain the Schedule of
Work.

2.11.15 Out-of-town travel by the Design-Professional in connection with the Work, except
between the Design-Professional's office, the Design-Builder's office, the Owner's office and
the Worksite.

2.11.16 Obtaining service contractors and training maintenance personnel, assisting and
consulting in the use of systems and equipment after the initial start-up.

2.11.17 Services for tenant or rental spaces not a part of this Agreement.

2.11.18 Services requested by the Owner or required by the Work which are not specified in
the Contract Documents and which are not normally part of generally accepted design and
construction practice.

2.11.19 Serving or preparing to serve as an expert consultant or witness in connection with
any proceeding, legal or otherwise, regarding the Project; provided, however, that Design-
Builder shall provide such services free of charge in the event that the proceeding in question
arose from, or is alleged to have arisen from, in whole in part, any action or inaction of Design-
Builder.

2.11.20 Document reproduction exceeding the limits provided for in this Agreement.
2.11.21 Providing services relating to Hazardous Material discovered at the Worksite.

2.11.22 Other services as agreed to by the Parties and identified in an attached exhibit.

2.12 DESIGN-BUILDER'S REPRESENTATIVE The Design-Builder shall designate a person who shall
be the Design-Builder's representative. The Design-Builder's Representative is
«ProcessFields_DesignBuilderRepresentativ».

ARTICLE 3 OWNER'S RESPONSIBILITIES

3.1

INFORMATION AND SERVICES PROVIDED BY OWNER Owner’s responsibilities under this article

shall be fulfilled with reasonable detail and in a timely manner.

3.2

FINANCIAL INFORMATION At Design-Builder’s request, the Owner shall provide the Design-

Builder evidence of Project financing.

3.3 WORKSITE INFORMATION To the extent the Owner has obtained, or is required elsewhere in

the

Contract Documents to obtain, the following Worksite information, and to the extent relevant

to the Work, the Owner shall provide at the Owner's expense and with reasonable promptness:

C
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34

35

3.6

3.3.1 information describing the physical characteristics of the site, including surveys,
Worksite evaluations, legal descriptions, data or drawings depicting existing conditions,
subsurface conditions and environmental studies, reports and investigations; Legal
descriptions shall include easements, title restrictions, boundaries, and zoning restrictions.
Worksite descriptions shall include existing buildings and other construction and all other
pertinent site conditions. Adjacent property descriptions shall include structures, streets,
sidewalks, alleys, and other features relevant to the Work. Utility details shall include available
services, lines at the Worksite and adjacent thereto and connection points. The information
shall include public and private information, subsurface information, grades, contours, and
elevations, drainage data, exact locations and dimensions, and benchmarks that can be used
by the Design-Builder in laying out the Work.

3.3.2 tests, inspections and other reports dealing with environmental matters, Hazardous
Material and other existing conditions, including structural, mechanical and chemical tests,
required by the Contract Documents or by Law; and

3.3.3 any other information or services requested in writing by the Design-Builder which are
required for the Design-Builder's performance of the Work and under the Owner's control.

RESPONSIBILITIES DURING DESIGN PHASE

3.4.1 The Owner shall provide the Owner's Program at the inception of the Design Phase and
shall review and timely approve in writing schedules, estimates, Preliminary Estimate,
Schematic Design Documents, Design Development Documents and Construction Documents
furnished during the Design Phase, and the GMP Proposal.

RESPONSIBILITIES DURING CONSTRUCTION PHASE

3.5.1 The Owner shall review the Schedule of the Work as and timely approve the milestone
dates set forth.

3.5.2 If the Owner becomes aware of any error, omission or failure to meet the requirements
of the Contract Documents or any fault or defect in the Work, the Owner shall give prompt
written notice to the Design-Builder. The failure of the Owner to give such notice shall not
relieve the Design-Builder of its obligations to fulfill the requirements of the Contract
Documents.

3.5.3 The Owner shall have no contractual obligations to Subcontractors, suppliers, or the
Design-Professional.

3.5.4 The Owner shall provide insurance for the Project as provided in ARTICLE 15.

OWNER'S REPRESENTATIVE The Owner's Representative is

«ProcessFields_OwnersRepresentative». The Owner’s representative shall: (a) be fully acquainted
with the Project; (b) agree to furnish the information and services required of the Owner in a

C
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timely manner; and (c) have the authority to bind the Owner in all matters requiring the Owner's
approval, authorization or written notice. If the Owner changes its representative or the
representative's authority as listed above, the Owner shall notify the Design-Builder in writing in
advance.

3.7 TAX EXEMPTION If in accordance with the Owner's direction the Design-Builder claims an
exemption for taxes, the Owner shall indemnify and hold the Design-Builder harmless for all
liability, penalty, interest, fine, tax assessment, attorneys' fees or other expense or cost incurred
by the Design-Builder as a result of any action taken by the Design-Builder in accordance with the
Owner's direction.

3.8 ELECTRONIC DOCUMENTS If the Owner requires that the Owner and Design-Builder exchange
documents and data in electronic or digital form, prior to any such exchange, the Owner and the
Design-Builder shall agree on a written protocol governing all exchanges in a separate addenda,
which, at a minimum, shall specify: (a) the definition of documents and data to be accepted in
electronic or digital form or to be transmitted electronically or digitally; (b) management and
coordination responsibilities; (c) necessary equipment, software and services; (d) acceptable
formats, transmission methods and verification procedures; (e) methods for maintaining version
control; (f) privacy and security requirements; and (g) storage and retrieval requirements. The
Parties shall each bear their own costs for the requirements identified in the protocol. In the
absence of a written protocol, use of documents and data in electronic or digital form shall be at
the sole risk of the recipient.

ARTICLE 4 SUBCONTRACTS

Work not performed by the Design-Builder with its own forces shall be performed by
Subcontractors or the Design-Professional. Self-performed work must be agreed to, in writing, by
the Parties.

4.1 RETAINING SUBCONTRACTORS Design-Builder shall employ only Subcontractors who are duly
licensed and qualified to perform the Work consistent with the Contract Documents. All trade
contractors must be prequalified for the project by the Design-Builder. The Owner may reasonably
object to Design-Builder's selection of any Subcontractor, provided that the Contract Price and/or
Contract Time(s) shall be adjusted to the extent that Owner's decision impacts Design-Builder's
cost and/or time of performance. All subcontracts must be competitively procured. Procurement
of subcontracts must be coordinated directly with The Pennsylvania State University Office of
Physical Plant.

Subcontracts: Subcontracts will be awarded after consultation with the Owner. Design-Builder
shall have final authority and responsibility for selection of all Subcontractors and award of all
Subcontracts.

Design-Builder hereby specifically agrees to indemnify, defend and hold harmless the Owner and
Owner’s agents, employees, trustees and attorneys for any and all loss, damage, cost, charge,
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award, verdict, judgment, liability or expense, including without limitation, reasonable attorneys’
fees, arising out of any claim, actions or suits which are based upon or in any way related to the
process of selecting Subcontractors or the award of Subcontracts for the project.

The Design-Builder agrees to bind every Subcontractor, and every Subcontractor agrees to be
bound, by the terms of the Agreement and the Contract Documents insofar as they are applicable
to the Subcontractor’s respective portion of the Work. The Design-Builder shall indemnify the
Owner for any Subcontractor’s claim which may result from the failure of the Design-Builder to
incorporate the provisions of this Contract, in the Design-Builder’s agreements with any of its
Subcontractors.

The Design-Builder shall indemnify the Owner for any Subcontractor’s claim which may arise out
of an inconsistency between the Contract Documents and a Subcontract. Subcontracts entered
into between the Design-Builder and Subcontractors shall not be inconsistent with the obligations
of the Design-Builder under the Contract Documents.

4.2 MANAGEMENT OF SUBCONTRACTORS The Design-Builder shall be responsible for the
management of the Subcontractors in the performance of their work.

4.3 CONTINGENT ASSIGNMENT OF SUBCONTRACT

4.3.1 If this Agreement is terminated, each subcontract agreement shall be assigned by the
Design-Builder to the Owner, subject to the prior rights of any surety, provided that:

4.3.1.1 this Agreement is terminated by the Owner pursuant to sections 11.1.3 or 11.2; and

4.3.1.2 the Owner accepts such assignment, after termination by notifying the Subcontractor
and the Design-Builder in writing, and assumes all rights and obligations of the Design-Builder
pursuant to each subcontract agreement.

4.3.2 If the Owner accepts such an assignment, and the Work has been suspended for more
than thirty (30) consecutive Days, following termination, if appropriate, the Subcontractor's
compensation shall be equitably adjusted as a result of the suspension.

4.4 BINDING OF SUBCONTRACTORS AND MATERIAL SUPPLIERS The Design-Builder agrees to bind
every Subcontractor and Material Supplier (and require every Subcontractor to so bind its
Subsubcontractors and Material Suppliers) to all the provisions of this Agreement and the
Contract Documents as they apply to the Subcontractors’ or Material Suppliers’ portions of the
Work.

4.5 The Parties have executed a Waiver of Liens / Stipulation Against Liens Agreement, and
Design-Builder has purchased (or will have, at the the time that the GMP is established) a payment
bond which shall serve as a guarantee of payment for the work, services, labor, materials and/or
equipment provided by any and all Subcontractors (as used in this paragraph, “Subcontractors”
includes “Subsubcontractors”) and Material Suppliers. Design-Builder hereby specifically waives
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all lien rights of Subcontractors and Material Suppliers, per the Pennsylvania Mechanics’ Lien Law
of 1963, as amended. Design-Builder hereby covenants, promises and agrees that no mechanics’
or materialsmen’s lien or claim, or any other lien or claim, will be filed or maintained on the
Worksite, or any grounds or curtilages appurtenant thereto, or any other structure or property
owned by the Owner, either by Design-Builder or any Subcontractor or Material Supplier, for or on
account of any work, labor or materials supplied by any Subcontractor or Material Supplier in the
performance of this Agreement, or under any supplemental contract for extra work, in the
erection, construction or completion of the improvements to the Project or the Worksite. Nothing
herein may be construed as agreement or admission by Owner that a lien filed on or against
property of Owner, a State-Related Institution and Instrumentality of the Commonwealth of
Pennsylvania, is valid or permissible under any circumstances per Pennsylvania law.

ARTICLE 5 TIME

5.1 DATE OF COMMENCEMENT The Date of Commencement is the date of the Agreement unless
otherwise set forth below:

The Work shall proceed in general accordance with the approved schedule of Work as such
schedule may be amended from time to time, subject, however, to other provisions of this
Agreement.

The Work to be provided under this Agreement shall be in accordance with the following
schedule:

Start of Construction:
«ProcessFields_AnticipatedStartDate»

Substantial Completion:
«ProcessFields_SubstantialCompletionDate»

Final Completion:
«ProcessFields_FinalCompletionDate»

5.2 SUBSTANTIAL/FINAL COMPLETION Unless the Parties agree otherwise, the Date of Substantial
Completion or the Date of Final Completion shall be established in an Amendment to this
Agreement subject to adjustments as provided for in the Contract Documents. The Owner and the
Design-Builder may agree not to establish such dates, or in the alternative, to establish one but
not the other of the two dates. If such dates are not established upon the execution of this
Agreement, at such time as a GMP is accepted a Date of Substantial Completion or Date of Final
Completion of the Work shall be established in an Amendment. If a GMP is not established and
the Parties desire to establish a Date of Substantial Completion or Date of Final Completion, it
shall be set forth in an Amendment.

5.2.1 The deadlines for Substantial and Final Completion are subject to adjustments as
provided for in the Contract Documents.
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5.4

5.2.2 Time is of the essence for this Agreement and the Contract Documents.

5.2.3 Unless instructed by the Owner in writing, the Design-Builder shall not knowingly
commence the Work before the effective date of insurance to be provided by the Design-
Builder or the Owner as required by the Contract Documents.

DELAYS AND EXTENSIONS OF TIME

5.3.1 If the Design-Builder is delayed at any time in the commencement or progress of the
Work by any cause beyond the control of the Design-Builder, the Design-Builder shall be
entitled to an equitable extension of the Date of Substantial Completion or the Date of Final
Completion. Examples of causes beyond the control of the Design-Builder include, but are not
limited to, the following: (a) acts or omissions of the Owner or Others; (b) changes in the Work
or the sequencing of the Work ordered by the Owner, or arising from decisions of the Owner
that impact the time of performance of the Work; (c) encountering Hazardous Materials
unanticipated by the Design-Builder, or concealed or unknown conditions; (d) delay
authorized by the Owner pending dispute resolution or suspension by the Owner under
section ARTICLE 11; (e) transportation delays not reasonably foreseeable; (f) labor disputes
not involving the Design-Builder; (g) general labor disputes impacting the Project but not
specifically related to the Worksite; (h) fire; (i) Terrorism; (j) epidemics, (k) adverse
governmental actions, (I) unavoidable accidents or circumstances; (m) severe and extreme
adverse weather conditions not reasonably anticipated . The Design-Builder shall process any
requests for equitable extensions of the Date of Substantial Completion or the Date of Final
Completion in accordance with the provisions of ARTICLE 8.

5.3.2 Delays caused by failure of performance by Subcontractors, Subsubcontractors, or
Material Suppliers shall not be grounds for any extension of the Date of Substantial
Completion nor any equitable adjustment to the GMP.

5.3.3 In addition, if the Design-Builder incurs additional costs as a result of a delay that is
caused by items (a) through (m) immediately above, the Design-Builder shall be entitled to an
equitable adjustment in the GMP subject to section 5.5.

5.3.4 If delays to the Project are encountered for any reason, the Parties agree to take
reasonable steps to mitigate the effect of such delays.

LIQUIDATED DAMAGES

5.4.1 SUBSTANTIAL COMPLETION The Owner and the Design-Builder agree that this
Agreement shall not provide for the imposition of liquidated damages at this time and
will/may be determined at a later date by the Parties.

5.4.1.1 The Design-Builder understands that if the Date of Substantial Completion
established by an Amendment, as may be amended by subsequent Change Order, is not
attained, the Owner will suffer damages which are difficult to determine and accurately
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specify. The Design-Builder agrees that if the Date of Substantial Completion is not
attained, the Design-Builder shall pay the Owner dollars (STBD) as liquidated damages
and not as a penalty for each Day that Substantial Completion extends beyond the Date
of Substantial Completion. The liquidated damages provided herein shall be in lieu of all
liability for any and all extra costs, losses, expenses, claims, penalties and any other
damages of whatsoever nature incurred by the Owner which are occasioned by any
delay in achieving the Date of Substantial Completion. If Liquidated Damages are not
established or otherwise addressed by the Parties, the Owner reserves the right to
assess Actual Damages incurred.

5.4.2 FINAL COMPLETION The Owner and the Design-Builder agree that this Agreement shall
not provide for the imposition of liquidated damages based on the Date of Final Completion at
this time.

5.4.3 The Design-Builder understands that if the Date of Final Completion established by an
Amendment is not attained, the Owner will suffer damages which are difficult to determine
and accurately specify. The Design-Builder agrees that if the Date of Final Completion is not
attained, the Design-Builder shall pay the Owner TBD dollars (STBD) as liquidated damages for
each Day that Final Completion extends beyond the Date of Final Completion. The liquidated
damages provided herein shall be in lieu of all liability for any and all extra costs, losses,
expenses, claims, penalties and any other damages of whatsoever nature incurred by the
Owner which are occasioned by any delay in achieving the Date of Final Completion.

5.4.4 OTHER LIQUIDATED DAMAGES The Owner and the Design-Builder may agree upon the
imposition of liquidated damages based on other project milestones or performance
requirements. Such agreement shall be included as an exhibit to this Agreement.

5.5 LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES Except for damages mutually
agreed upon by the Parties as liquidated damages in section 5.4 and excluding losses covered by
insurance required by the Contract Documents, the Owner and the Design-Builder agree to waive
all claims against each other for any consequential damages that may arise out of or relate to this
Agreement, except for those specific items of damages excluded from this waiver as mutually
agreed upon by the Parties and identified below. The Owner agrees to waive damages including
but not limited to the Owner's loss of use of the Project, any rental expenses incurred, loss of
income, profit or financing related to the Project, as well as the loss of business, loss of financing,
principal office overhead and expenses, loss of profits not related to this Project, loss of
reputation, or insolvency. The Design-Builder agrees to waive damages including but not limited to
loss of business, loss of financing, loss of profits not related to this Project, loss of bonding
capacity, loss of reputation, or insolvency. The provisions of this section shall also apply to the
termination of this Agreement and shall survive such termination.

5.5.1 The Owner and the Design-Builder shall require similar waivers in contracts with
Subcontractors and Others retained for the Project.
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ARTICLE 6 COMPENSATION

6.1

DESIGN PHASE COMPENSATION

6.1.1 To the extent required by Law, the cost of services performed directly by the Design-
Professional is computed separately and is independent from the Design-Builder's
compensation for work or services performed directly by the Design-Builder; these costs shall
be shown as separate items on applications for payment. If any Design-Professional is retained
by the Design-Builder, the payments to the Design-Professional shall be as detailed in a
separate agreement between the Design-Builder and the Design-Professional.

6.1.2 The Owner shall compensate the Design-Builder for services performed during the
Design Phase, including pre-construction services and preparation of a GMP Proposal, if
applicable, as follows: the sum of ISYNTAX ERROR, ! MILLION ISYNTAX ERROR, !, Dollars ($
«Commitment_OriginalCommitmentValue»).

6.1.3 Compensation for Design Phase services, as part of the Work, shall include the Design-
Builder's Fee, paid in proportion to the services performed, subject to adjustment.

6.1.4 Within fifteen (15) Days after receipt of each monthly application for payment, the
Owner shall give written notice to the Design-Builder of the Owner's acceptance or rejection,
in whole or in part, of such application for payment. Within forty-five (45) Days after accepting
such application, the Owner shall pay directly to the Design-Builder the appropriate amount
for which application for payment is made, less amounts previously paid by the Owner. If such
application is rejected in whole or in part, the Owner shall indicate the reasons for its
rejection. If the Owner and the Design-Builder cannot agree on a revised amount then, within
fifteen (15) Days after its initial rejection in part of such application, the Owner shall pay
directly to the Design-Builder the appropriate amount for those items not rejected by the
Owner for which application for payment is made, less amounts previously paid by the Owner.
Those items rejected by the Owner shall be due and payable when the reasons for the
rejection have been removed.

6.2 CONSTRUCTION PHASE COMPENSATION

C

6.2.1 The Owner shall compensate the Design-Builder for Work performed following the
commencement of the Construction Phase on the following basis:

6.2.1.1 the Cost of the Work as allowed in ARTICLE 7; and

6.2.1.2 the Design-Builder's Fee paid in proportion to the services performed subject to
adjustment.

6.2.2 The compensation to be paid under this section, ARTICLE 6.2 and ARTICLE 6.3, shall be
limited to, and shall not exceed, the GMP established in the GMP Amendment, except to the
extent that the GMP may be adjusted under ARTICLE 8.
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6.2.3 Payment for Construction Phase services shall be as set forth in ARTICLE 9. If Design
Phase services continue to be provided after construction has commenced, the Design-Builder
shall continue to be compensated as provided in ARTICLE 6, or as mutually agreed.

6.3 DESIGN-BUILDER'S FEE The Design-Builder's Fee Percentage shall be as follows:

The Design-Builder’s Fee Percentage shall be «ProcessFields_DBFeePercentage» percent
(«ProcessFields_ DBFeePercentage»%).

6.3.1 Markups for Changes: If the GMP requires an adjustment due to changes in the Work,
the Design-Builder shall receive the ‘Design-Builder’s Fee Percentage’ of any increase in the
GMP as approved by the Owner. Note: Fee shall not apply to self-performed trade contract
Work by the Design-Builder.

6.4 REIMBURSABLE EXPENSES FOR THE DESIGN-BUILDER’S DESIGN PHASE AND ALL DESIGN-
PROFESSIONAL SERVICES

Reimbursable expenses for the Design-Builder’s Design Phase and all Design-Professional services
are in addition to compensation for basic and additional services and include those project specific
expenses as follows for which the Design-Builder and Design-Professional shall be reimbursed on a
not-to-exceed basis for their direct "out-of-pocket" costs (no mark-up allowed on reimbursable
expenses by the Design-Professional or related consultants). Reimbursable expenses shall be
submitted with supporting documentation, which shall include detailed, itemized receipts. When
requested and authorized by the Owner, the following shall be reimbursable:

6.4.1 Any necessary fee or permit payment required and paid to any governing body or
authority having jurisdiction over the Project.

6.4.2 Expense of printing and reproductions, framed renderings, physical models and mock-
ups, and professional photography for the use of the Owner or Owner approved third parties.

6.4.3 Postage and shipping costs for project material sent or returned to the Owner or Owner
approved third parties.

6.4.4 Commercial travel (e.g., air, rail) will be reimbursed on an actual expense basis. Provide a
copy of actual receipts, including any priced itineraries. Tickets shall be purchased at the
lowest available commercial economy fare that meets the business purpose of the trip.
Change fees are only reimbursable for an Owner requested business change. Baggage fee
reimbursement is limited to one checked bag per person. Private air travel is not reimbursable
unless it can be demonstrated to be less expensive than public coach/economy class type
commercial air travel. Ground transportation (i.e. Taxi, Ride-share, Rental Vehicles, and Car-
share Vehicles) used in conjunction with Air or Rail travel, shall be reimbursed on an actual
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C

expense basis. Provide a copy of receipts. Parking, tolls, and other vehicle travel related
expenses are not reimbursable.

6.4.5 Ground transportation (e.g., personal or company vehicle, car-share, and rental vehicle)
will be reimbursed on a per mile basis at the current GSA Mileage Reimbursement Rate for
privately owned automobiles. Provide a summary that includes staff name, date(s), and
purpose of travel for each instance. Do not submit actual receipts. Parking, tolls, and other
vehicle travel related expenses are not reimbursable. The reimbursement may not exceed the
cost of the lowest available air transport for the same points of origin and destination.

6.4.6 Lodging will be reimbursed on a per stay basis at the current GSA Lodging Rate for
the location of each stay. Provide a summary that includes staff name, date(s), and purpose of
travel for each instance. Do not submit actual receipts. Reimbursement for Lodging in excess
of the GSA Lodging rate must have prior, written authorization from the Owner, and will
require a receipt.

6.4.7 Meals and incidentals will be reimbursed on a per day basis at the current GSA Meals &
Incidentals (M&IE) rate for the location being traveled to. Subtract for meals provided by
Owner or others. Provide a summary that includes staff name, date(s), and purpose of travel
for each instance. Do not submit actual receipts. The first and last days of travel shall be
prorated in accordance with GSA guidelines. In accordance with University policy alcohol is not
a reimbursable expense.

6.4.8 Travel, meals, and lodging expenses for the purpose of Owner meetings or Owner
approved meetings with third parties, limited to individuals under the direct employ of the
Design-Builder or Design-Professional or their subconsultants and working on the Project. Air
travel expenses shall be approved in advance by the Owner. Maximum individual per diem
expenses related to travel shall be based on the Owner’s allowable per diem for meals and
lodging for that location. Alcohol is not reimbursable. Design-Builder and Design-Professional
shall use the Owner’s hotels when feasible.

6.4.9 Expenses of specialized consultants identified as optional additional services in Article 3
of this Agreement.

6.4.10 Other project specific expenses requested and authorized by the Owner.

6.4.11 Exceptions: Any other Project specific expenses and/or proposed or requested
exceptions to Article 6 must have prior, written authorization from the Owner, and will
require copies of actual receipts.

30

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.



7

COST OF THE WORK

The Owner agrees to pay the Design-Builder for the Cost of the Work as defined in this article. This
payment shall be in addition to the Design-Builder's Fee stipulated in section 6.3.

7.4 COST ITEMS FOR DESIGN PHASE SERVICES

7.4.6

Compensation for Design Phase services as provided in section ARTICLE 6.

7.5 COST ITEMS FOR CONSTRUCTION PHASE SERVICES

7.5.6

7.5.7

7.5.8

7.5.9

C

Wages paid for labor in the direct employ of the Design-Builder in the performance of the
Work, or under a salary or wage schedule agreed upon by the Owner and the Design-Builder.

Salaries of the Design-Builder's employees when stationed at the field office (or as otherwise
approved by the Owner). The rate specified for team members assigned full-time to the
project shall be applied for 2080 hours per year, maximum. Billable hours for assigned staff
beyond an 8-hour day, or beyond forty (40) hours per week, will not be reimbursed.

Cost of all employee benefits and taxes including but not limited to workers' compensation,
unemployment compensation, social security, health, welfare, retirement and other fringe
benefits as required by law, labor agreements, or paid under the Design-Builder's standard
personnel policy, insofar as such costs are paid to employees of the Design-Builder who are
included in the Cost of the Work under subsections 7.2.1 and 7.2.2.

Design-Builder may charge to Owner wages paid by Design-Builder to full time employees for
paid leave during the duration of the Project, provided that: (1) the employee is assigned by
Design-Builder to devote full time hours to the Project; and (2) the employee is granted paid
leave by Design-Builder for reasons of vacation, holidays, illness or vacation time (sometimes
referred to as Paid Time Off and abbreviated “P.T.0.”), pursuant to Design-Builder’s regular
paid leave policy. For purposes of this section, an employee of Design-Builder shall be
considered to be full time if he or she is designated as full time under Design-Builder’s
personnel policies, but in no event shall an employee be considered to be full time unless he
or she is assigned to work at least 35 hours per week to the Project. In no event shall Owner
be charged for more than twenty (20) days of paid leave for a given employee during any
twelve (12) month period (prorated to match project duration, as appropriate). Establishment
of those individuals/positions considered to be full time staff must be agreed to in writing by
Owner and Design-Builder prior to issuance of the GMP amendment/change order.

Commercial travel (e.g., air, rail) will be reimbursed on an actual expense basis. Provide a copy
of actual receipts, including any priced itineraries. Tickets shall be purchased at the lowest
available commercial economy fare that meets the business purpose of the trip. Change fees
are only reimbursable for an Owner requested business change. Baggage fee reimbursement

31

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.



7.5.10

7.5.11

7.5.12

7.5.13
7.5.14
7.5.15

7.5.16

C

is limited to one checked bag per person. Private air travel is not reimbursable unless it can be
demonstrated to be less expensive than public coach/economy class type commercial air
travel. Ground transportation (i.e. Taxi, Ride-share, Rental Vehicles, and Car-share Vehicles)
used in conjunction with Air or Rail travel, shall be reimbursed on an actual expense basis.
Provide a copy of receipts. Parking, tolls, and other vehicle travel related expenses are not
reimbursable.

Ground transportation (e.g., personal or company vehicle, car-share, and rental vehicle) will
be reimbursed on a per mile basis at the current GSA Mileage Reimbursement Rate for
privately owned automobiles. Provide a summary that includes staff name, date(s), and
purpose of travel for each instance. Do not submit actual receipts. Parking, tolls, and other
vehicle travel related expenses are not reimbursable. The reimbursement may not exceed the
cost of the lowest available air transport for the same points of origin and destination.

Lodging will be reimbursed on a per stay basis at the current GSA Lodging Rate for the location
of each stay. Provide a summary that includes staff name, date(s), and purpose of travel for
each instance. Do not submit actual receipts. Reimbursement for Lodging in excess of the GSA
Lodging rate must have prior, written authorization from the Owner, and will require a
receipt.

Meals and incidentals will be reimbursed on a per day basis at the current GSA Meals &
Incidentals (M&IE) rate for the location being traveled to. Subtract for meals provided by
Owner or others. Provide a summary that includes staff name, date(s), and purpose of travel
for each instance. Do not submit actual receipts. The first and last days of travel shall be
prorated in accordance with GSA guidelines. In accordance with University policy alcohol is not

a reimbursable expense.

Cost of all materials, supplies and equipment incorporated in the Work, including costs of
inspection and testing if not provided by the Owner, transportation, storage and handling.

Payments made by the Design-Builder to Subcontractors for work performed under this
Agreement.

Fees and expenses for design services procured or furnished by the Design-Builder except as
provided by the Design-Professional and compensated in ARTICLE 6.

Cost, including transportation and maintenance of all materials, supplies, equipment,
temporary facilities and hand tools not owned by the workers that are used or consumed in
the performance of the Work, less salvage value or residual value; and cost less salvage value
on such items used, but not consumed that remain the property of the Design-Builder.
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7.5.17

7.5.18

7.5.19

7.5.20

7.5.21

7.5.22

7.5.23

7.5.24

7.5.25

7.5.26

7.5.27

7.5.28

C

Rental charges of all necessary machinery and equipment, exclusive of hand tools owned by
workers, used at the Worksite, whether rented from the Design-Builder or Others, including
installation, repair and replacement, dismantling, removal, maintenance, transportation and
delivery costs. Rental from unrelated third-parties shall be reimbursed at actual cost. Rentals
from the Design-Builder or its affiliates, subsidiaries or related parties shall be reimbursed at
the prevailing rates in the locality of the Worksite up to eighty-five percent (85%) of the value
of the piece of equipment.

Cost of the premiums for all insurance and surety bonds which the Design-Builder is required
to procure or deems necessary, and approved by the Owner, including any additional
premium incurred as a result of any increase in the GMP, under the terms of Article 15.

Sales, use, gross receipts or other taxes, tariffs or duties related to the Work for which the
Design-Builder is liable.

Permits, fees, licenses, tests, and royalties.

Losses, expenses or damages to the extent not compensated by insurance or otherwise, and
the cost of corrective work or redesign during the Construction Phase and for a one-year
period following the Date of Substantial Completion, provided that such corrective work or
redesign did not arise from the Design-Builder’s negligence.

All costs associated with establishing, equipping, operating, maintaining and demobilizing the
field office.

Reproduction costs, photographs, facsimile transmissions, long-distance telephone calls, data
processing services, postage, express delivery charges, data transmission, telephone service,
and computer-related costs, to the extent such items are used and consumed in the
performance of the Work or are not capable of use after completion of the Work.

All water, power and fuel costs necessary for the Work.

Cost of removal of all non-hazardous substances, debris and waste materials unless otherwise
agreed to by the Parties.

Costs incurred due to an emergency affecting the safety of persons or property.

Legal, mediation and arbitration fees and costs, other than those arising from disputes
between the Owner and the Design-Builder, or between the Design-Builder and a
subcontractor or supplier of the Design-Builder, reasonably and properly resulting from the
Design-Builder's performance of the Work.

All costs directly incurred in the performance of the Work or in connection with the Project,
and not included in the Design-Builder's Fee as set forth in ARTICLE 6, which are reasonably
inferable from the Contract Documents.
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7.5.29

Exceptions: Any other Project specific expenses and/or proposed or requested exceptions to
Article 7 must have prior, written authorization from the Owner, and will require copies of
actual receipts.

7.6 DISCOUNTS All discounts for prompt payment shall accrue to the Owner to the extent such

8

payments are made directly by the Owner. To the extent payments are made with funds of
the Design-Builder, all cash discounts shall accrue to the Design-Builder. All trade discounts,
rebates and refunds, and all returns from sale of surplus materials and equipment, shall be

credited to the Cost of the Work.

CHANGES IN THE WORK

Changes in the Work which are within the general scope of this Agreement may be accomplished,
without invalidating this Agreement, by Change Order, Interim Directed Change, or a minor
change in the work, subject to the limitations stated in the Contract Documents.

8.1CHANGE ORDER

8.1.1 The Design-Builder may request or the Owner, without invalidating this Agreement, may order
changes in the Work within the general scope of the Contract Documents consisting of
additions, deletions or other revisions to the GMP or the estimated cost of the work,
compensation for Design Phase services, the Design-Builder's Fee or the Date of Substantial
Completion or the Date of Final Completion being adjusted accordingly. All such changes in the
Work shall be authorized by applicable Change Order, and processed in accordance with this
article.

8.1.2

8.1.3

8.1.4

Each adjustment in the GMP or estimated Cost of the Work resulting from a Change Order
shall clearly separate the amount attributable to compensation for Design Phase services,
other Cost of the Work and the Design-Builder's Fee, with the Design-Builder's Fee not to

exceed «ProcessFields_DBFeePercentage» percent («ProcessFields_DBFeePercentage»%).

The Owner and the Design-Builder shall negotiate an appropriate adjustment to the GMP or
the estimated Cost of the Work, compensation for Design Phase services, the Design-Builder's
Fee or the Date of Substantial Completion or the Date of Final Completion in good faith and
conclude negotiations as expeditiously as possible. Acceptance of the Change Order and any
adjustment in the GMP, the estimated Cost of the Work, compensation for Design Phase
services, the Design-Builder's Fee or the Date of Substantial Completion or the Date of Final
Completion shall not be unreasonably withheld. The Design-Builder shall submit any change
order using the Owner’s most current Change Order Summary and Cost Breakdown forms.
Change Orders submitted on forms, other than the Owner’s, will not be approved.

NO OBLIGATION TO PERFORM The Design-Builder shall not be obligated to perform changes in
the Work that impacts the GMP or the estimated Cost of the Work, compensation for Design
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8.15

8.1.6

8.2

8.2.1

8.2.2

Phase services, the Design-Builder's Fee or the Date of Substantial Completion or the Date of
Final Completion until a Change Order has been executed or written Interim Directed Change
has been issued.

EFFECT OF AN EXECUTED CHANGE ORDER The Design-Builder, by accepting a Change Order,
waives and forever releases, and shall be conclusively barred from asserting, any claim against
the Owner for additional time or compensation for matters relating to or arising out of or
resulting from the Work included within or affected by the executed Change Order. Any
attempt by Design-Builder to preserve any claims relating to or arising out of or resulting from
the Work that is the subject of the Change Order, including assertion of the underlying facts as
the basis for any sort of claim sounding in delay or lost productivity, shall be disregarded and
shall not alter or diminish the preclusive effect of this paragraph.

The Design-Builder shall not include in each request for Change Order any increases in the
Design-Builder’s costs of insurance, Subguard, or any Design-Builder or subcontractor bonds
(collectively, “Bonds”); provided, however, and notwithstanding anything to the contrary in
the foregoing, the Design-Builder shall have the right to receive Change Orders increasing the
GMP to compensate Design-Builder for increases in the costs of the payment and
performance Bonds provided by Design-Builder as and when such increases are required to be
paid by Design-Builder to the issuer of such Bonds. Prior to Final Payment the Owner and
Design-Builder will determine the amount by which the Design-Builder’s costs of insurance,
Subguard, and Bonds increased as a result of all Change Orders; and, if such costs have
increased, the Design-Builder will be entitled to an adjustment in the GMP by the amount of
such increased costs together with the Design-Builder’s Fee thereon notwithstanding the
provisions of Section 8.1.5 of the Agreement to the contrary.

INTERIM DIRECTED CHANGE

The Owner may issue a written Interim Directed Change directing a change in the Work prior
to reaching agreement with the Design-Builder on the adjustment, if any, in the GMP,
estimated Cost of the Work, the Design-Builder's Fee, the Date of Substantial Completion or
the Date of Final Completion, and if appropriate, the compensation for Design Phase services.

The Owner and the Design-Builder shall negotiate expeditiously and in good faith for
appropriate adjustments, as applicable, to the GMP, estimated Cost of the Work, the Design-
Builder's Fee, the Date of Substantial Completion or the Date of Final Completion, and if
appropriate the compensation for Design Phase services, arising out of Interim Directed
Change. As the changed Work is completed, the Design-Builder shall submit its costs for such
Work with its application for payment beginning with the next application for payment within
thirty (30) Days of the issuance of the Interim Directed Change. Pending final determination of
cost to the Owner, amounts not in dispute may be included in applications for payment and
shall be paid by Owner.
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8.2.3 When the Owner and the Design-Builder agree upon the adjustments in the GMP, estimated
Cost of the Work, the Design-Builder's Fee, the Date of Substantial Completion or the Date of
Final Completion, and if appropriate the compensation for Design Phase services, for a change
in the Work directed by an Interim Directed Change, such agreement shall be the subject of an
appropriate Change Order. The Change Order shall include all outstanding Interim Directed
Changes on which the Owner and Design-Builder have reached agreement on the GMP or the
Date of Substantial Completion or Date of Final Completion issued since the last Change
Order.

8.3 MINOR CHANGES IN THE WORK

8.3.1 The Design-Builder may make minor changes in the design and construction of the Project
consistent with the intent of the Contract Documents which do not involve an adjustment in
the GMP, estimated Cost of the Work, the Design-Builder's Fee, the Date of Substantial
Completion or the Date of Final Completion, and do not materially and adversely affect the
design of the Project, the quality of any of the materials or equipment specified in the
Contract Documents, the performance of any materials, equipment or systems specified in the
Contract Documents, or the quality of workmanship required by the Contract Documents.

8.3.2 The Design-Builder shall promptly inform the Owner in writing of any such changes and shall
record such changes on the Design-Build Documents maintained by the Design-Builder.

8.4 CONCEALED OR UNKNOWN SITE CONDITIONS If the conditions encountered at the Worksite
are (a) subsurface or other physical conditions materially different from those indicated in
the Contract Documents, or (b) unusual and unknown physical conditions materially
different from conditions ordinarily encountered and generally recognized as inherent in
Work provided for in the Contract Documents, the Design-Builder shall stop affected Work
after the condition is first observed and give prompt written notice of the condition to the
Owner and the Design Professional. The Design-Builder shall not be required to perform any
Work relating to the unknown condition without the written mutual agreement of the
Parties. Any change in the Contract Price or the Contract Time as a result of the unknown
condition shall be determined as provided in this article.

8.5 DETERMINATION OF COST

8.5.1 Anincrease or decrease in the GMP or estimated Cost of the Work resulting from a change in
the Work shall be determined by one or more of the following methods:

8.5.1.1 Unit prices set forth in this Agreement or as subsequently agreed;
8.5.1.2 A mutually accepted, itemized lump sum;

8.5.1.3 Costs determined as defined in section 6.2 and ARTICLE 7. The Trade Contractor or
Subcontractor actually performing the Work will be allowed a maximum aggregate
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markup for overhead and profit of 10% on labor, material, and equipment (not including
sales tax). Markup on sales tax is not permitted.

8.5.1.4 The Design-Builder, for self-performed work, will be allowed a total markup for

8.5.2

8.5.3

8.5.4

overhead and profit of 10% on labor, material, and equipment. The Design-Builder’s fee
shall not apply to change order work that is self-performed per section 6.3.

If an increase or decrease in Contract Price or Contract Time cannot be agreed to as set forth
in section 8.5.1 above, and the Owner issues an Interim Directed Change, the cost of the
change in the Work shall be determined by the reasonable actual expense incurred and
savings realized in the performance of the Work resulting from the change. In case of a net
decrease in the GMP, the Design-Builder's Fee (lump sum amount) shall not be adjusted
unless ten percent (10%) or more of the Project is deleted. The Design-Builder shall maintain a
documented, itemized accounting evidencing the expenses and savings.

If unit prices are indicated in the Contract Documents or are subsequently agreed to by the
Parties, but the character or quantity of such unit items as originally contemplated is so
different in a proposed Change Order that the original unit prices will cause substantial
inequity to the Owner or the Design-Builder, such unit prices shall be equitably adjusted.

If the Owner and the Design-Builder disagree as to whether work required by the Owner is
within the scope of the Work, the Design-Builder shall furnish the Owner with an estimate of
the costs to perform the disputed work in accordance with the Owner's interpretations. If the
Owner issues a written order for the Design-Builder to proceed, the Design-Builder shall
perform the disputed work and the Owner shall pay the Design-Builder fifty percent (50%) of
its actual, direct cost to perform the work. In such event, both Parties reserve their rights as to
whether the work was within the scope of the Work. The Owner's payment does not prejudice
its right to be reimbursed should it be determined that the disputed work was within the
scope of Work. The Design-Builder's receipt of payment for the disputed work does not
prejudice its right to receive full payment for the disputed work should it be determined that
the disputed work is not within the scope of the Work.

8.6 CLAIMS FOR ADDITIONAL COST OR TIME For any claim for an increase in the GMP, estimated

C

Cost of the Work, the Design-Builder's Fee and the Date of Substantial Completion or the
Date of Final Completion, and if appropriate the compensation for Design Phase services, the
Design-Builder shall give the Owner written notice of the claim within twenty-one (21) Days
after the occurrence giving rise to the claim or within twenty-one (21) Days after the Design-
Builder first recognizes the condition giving rise to the claim, whichever is later. Except in an
emergency, notice shall be given before proceeding with the Work. Claims for design and
estimating costs incurred in connection with possible changes requested by the Owner, but
which do not proceed, shall be made within twenty-one (21) Days after the decision is made
not to proceed. Thereafter, the Design-Builder shall submit written documentation of its
claim, including appropriate supporting documentation, within twenty-one (21) Days after
giving notice, unless the Parties mutually agree upon a longer period of time. If Design-
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8.7

9

9.1

9.1.1

9.1.2

Builder fails to provide formal, written notice as required in this paragraph within twenty-
one (21) days of such occurrence giving rise to the claim, any claim for additional cost or
extension of time, including any claims sounding in delay or lost productivity based upon
facts or circumstances underlying the claim, shall be deemed waived, barred and forfeited,
and Design-Builder shall not be permitted to pursue same pursuant to ARTICLE 12, nor
through any other forum or venue. The Owner shall respond in writing denying or approving
the Design-Builder's claim no later than twenty-one (21) Days after receipt of the Design-
Builder's documentation of claim. Owner's failure to respond shall be deemed a denial of the
Design-Builder’s claim. Any change in the GMP, estimated Cost of the Work, the Design-
Builder's Fee, the Date of Substantial Completion or the Date of Final Completion, and if
appropriate the compensation for Design Phase services, resulting from such claim shall be
authorized by Change Order.

INCIDENTAL CHANGES The Owner may direct the Design-Builder to perform incidental
changes in the Work upon concurrence with the Design-Builder that such changes do not
involve adjustments in the Cost of the Work or Contract Time. Incidental changes shall be
consistent with the scope and intent of the Contract Documents. The Owner shall initiate an
incidental change in the Work by issuing a written order to the Design-Builder. Such written
notice shall be carried out promptly and is binding on the Parties.

PAYMENT FOR CONSTRUCTION PHASE SERVICES
PROGRESS PAYMENTS

On a monthly basis after the Construction Phase has commenced, the Design-Builder shall
submit to the Owner an application for payment consisting of the Cost of the Work performed
up to the end of the month, along with a proportionate share of the Design-Builder's Fee.
Prior to submission of the next application for payment, the Design-Builder shall furnish to the
Owner a statement accounting for the disbursement of funds received under the previous
application. The extent of such statement shall be as agreed upon between the Owner and the
Design-Builder. Such monthly applications shall be supported by data substantiating the
Contractor’s right to payment as the Owner may require, including weekly payroll certification
(Commonwealth of Pennsylvania Department of Labor and Industry form LLC-25), Steel
Certification form with backup (as applicable), Detailed Cost Breakdown/Schedule of Values,
and DBE Utilization data. Payment cannot be processed until this substantiating information
is submitted with the monthly application for payment.

Within fifteen (15) Days after receipt of each monthly application for payment, the Owner
shall give written notice to the Design-Builder of the Owner's acceptance or rejection, in
whole or in part, of such application for payment. Within forty-five (45) Days after approving
such application, the Owner shall pay directly to the Design-Builder the appropriate amount
for which application for payment is made, less amounts previously paid by the Owner. If such
application is rejected in whole or in part, the Owner shall indicate the reasons for its
rejection. If the Owner and the Design-Builder cannot agree on a revised amount then, within
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9.13

9.14

9.1.5

9.1.6

fifteen (15) Days after its initial rejection in part of such application, the Owner shall pay
directly to the Design-Builder the appropriate amount for those items not rejected by the
Owner for which application for payment is made, less amounts previously paid by the Owner.
Those items rejected by the Owner shall be due and payable when the reasons for the
rejection have been removed.

The Design-Builder warrants and guarantees that title to all Work, materials and equipment
covered by an application for payment, whether incorporated in the Project or not, will pass
to the Owner upon receipt of such payment by the Design-Builder, free and clear of all liens,
claims, security interests or encumbrances, hereinafter referred to as liens.

The Owner's progress payment, occupancy or use of the Project, whether in whole or in part,
shall not be deemed an acceptance of any Work not conforming to the requirements of the
Contract Documents.

Upon Substantial Completion of the Work, the Owner shall pay the Design-Builder the unpaid
balance of the Cost of the Work, compensation for Design Phase services and the Design-
Builder's Fee, less one-hundred-fifty percent (150%) of the cost of completing any unfinished
items as agreed to between the Owner and the Design-Builder as to extent and time for
completion. The Owner thereafter shall pay the Design-Builder monthly the amount retained
for unfinished items as each item is completed.

STORED MATERIALS AND EQUIPMENT Unless otherwise provided in the Contract Documents,
applications for payment may include materials and equipment not yet incorporated into the
Work but delivered to and suitably stored onsite or offsite, including applicable insurance,
storage and costs incurred transporting the materials to an offsite storage facility. Approval of
payment applications for stored materials and equipment stored offsite shall be conditioned
on submission by the Design-Builder of bills of sale and proof of required insurance, or such
other procedures satisfactory to the Owner to establish the proper valuation of the stored
materials and equipment, the Owner's title to such materials and equipment, and to
otherwise protect the Owner's interests therein, including transportation to the worksite.

9.2 RETAINAGE From each progress payment made prior to the time of Substantial Completion,

9.2.1

9.2.2

C

the Owner may retain Six percent (6%) of the amount otherwise due after deduction of any
amounts as provided in section 9.3, and in no event shall such percentage exceed any
applicable statutory requirements. Retainage to be held on trade contract/subcontract work
only or as agreed otherwise by the Parties. If the Owner chooses to use this retainage
provision:

the Owner may, in its sole discretion, reduce the amount to be retained at any time;

the Owner may release retainage on that portion of the Work a Subcontractor has completed,

in whole or in part, and which work the Owner has accepted;
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9.3 ADJUSTMENT OF DESIGN-BUILDER'S APPLICATION FOR PAYMENT The Owner may adjust or

9.3.1

9.3.2

9.3.3

9.3.4

9.3.5

9.3.6

9.3.7

reject an application for payment or nullify a previously approved Design-Builder application
for payment, in whole or in part, as may reasonably be necessary to protect the Owner from
loss or damage based upon the following, to the extent that the Design-Builder is responsible
under this Agreement:

the Design-Builder's repeated failure to perform the Work as required by the Contract
Documents;

except as accepted by the insurer providing Builders Risk or other property insurance covering
the project, loss or damage arising out of or relating to this Agreement and caused by the
Design-Builder to the Owner or Others to whom the Owner may be liable;

the Design-Builder's failure to properly pay the Design-Professional, Subcontractors or
Material Suppliers for labor, materials, equipment or supplies furnished in connection with
the Work, provided that the Owner is making payments to the Design-Builder in accordance
with the terms of this Agreement;

Defective Work not corrected in a timely fashion;

reasonable evidence of delay in performance of the Work such that the Work will not be
completed by the Date of Substantial Completion or the Date of Final Completion, and that
the unpaid balance of the GMP is not sufficient to offset any direct damages that may be
sustained by the Owner as a result of the anticipated delay caused by the Design-Builder;

reasonable evidence demonstrating that the unpaid balance of the GMP is insufficient to fund
the cost to complete the Work; and

uninsured third-party claims involving the Design-Builder or reasonable evidence
demonstrating that third-party claims are likely to be filed unless and until the Design-Builder
furnishes the Owner with adequate security in the form of a surety bond, letter of credit or
other collateral or commitment sufficient to discharge such claims if established.

No later than fifteen (15) Days after receipt of an application for payment, the Owner shall
give written notice to the Design-Builder, at the time of disapproving or nullifying all or part of
an application for payment, stating its specific reasons for such disapproval or nullification,
and the remedial actions to be taken by the Design-Builder in order to receive payment.
When the above reasons for disapproving or nullifying an application for payment are
removed, payment will be promptly made for the amount previously withheld.

9.4 OWNER OCCUPANCY OR USE OF COMPLETED OR PARTIALLY COMPLETED WORK

9.4.1

C

Portions of the Work that are completed or partially completed may be used or occupied by
the Owner when (a) the portion of the Work is designated in a Certificate of Substantial
Completion, (b) appropriate insurer(s) or sureties consent to the occupancy or use, and (c)

40

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.



appropriate public authorities authorize the occupancy or use. Such partial occupancy or use
shall constitute Substantial Completion of that portion of the Work. The Design-Builder shall
not unreasonably withhold consent to partial occupancy or use. The Owner shall not
unreasonably refuse to accept partial occupancy or use, provided such partial occupancy or
use is of value to the Owner.

9.5 FINAL PAYMENT

9.5.1

9.5.2

Final Payment, consisting of the unpaid balance of the Cost of the Work, compensation for
Design Phase services and the Design-Builder's Fee, shall be due and payable when the work is
fully completed. Before issuance of final payment, the Owner may request satisfactory
evidence that all payrolls, material bills and other indebtedness connected with the Work
have been paid or otherwise satisfied. Substantiating documentation that shall accompany
the Application for Final Payment shall include, but is not necessarily limited to, the following:
(a) Completed Certificate/Application of Payment signed by all applicable Parties; (b)
Contractor’s Affidavit for Final Payment, (c) Consent of Surety to Final Payment, (d) Certificate
of Completion and Release of Liens, (e) Final/total DBE Utilization data, (f) OSHA recordable
accident data, (g) construction waste management documentation, (h) Waiver of Mechanic’s
Liens, and (i) all maintenance manuals, as-built drawings and warranty certificates that may be
required. If any third party fails or refuses to provide a release of claim or waiver of lien as
required by Owner, the Contractor shall furnish a bond satisfactory to the Owner to indemnify
the Owner from liability

In making final payment the Owner waives all claims except for:

9.5.2.1 Outstanding liens and Design-Builders’ obligation to satisfy its payment obligations to

Subcontractors and Material Suppliers;

9.5.2.2 Latent defects or deficiencies not known to Owner at the time of final payment,

including but not limited to improper workmanship, defective materials, work not in
conformance with the Contract Documents and design defects; and

9.5.2.3 Terms of any special warranties required by the Contract Documents.

9.5.3

10

In accepting final payment, the Design-Builder waives all claims except those previously made
in writing and which remain unsettled.

INDEMNITY

10.1 INDEMNITY

10.1.1

C

To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless
the Owner, Owner's officers, directors, members, consultants, agents, trustees and employees
(the Indemnitees) from all claims for bodily injury, sickness, or death and property damage
(other than to the Work itself), including reasonable attorneys' fees, costs and expenses, that
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10.1.2

10.1.3

10.2

11

may arise from the performance of the Work, but only to the extent caused by the negligent
acts or omissions or failure to conform to the provisions of the Contract Documents of the
Design-Builder, Subcontractors or anyone employed directly or indirectly by any of them or by
anyone for whose acts any of them may be liable. The Design-Builder shall not be required to
indemnify or hold harmless the Indemnitees for any negligent acts or omissions of the
Indemnitees.

To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the
Design-Builder, its officers, directors or members, Subcontractors or anyone employed directly
or indirectly by any of them or anyone for whose acts any of them may be liable from all
claims for bodily injury, sickness or death and property damage (other than to the Work itself),
including reasonable attorneys' fees, costs and expenses, that may arise from the
performance of work by the Owner or Others, but only to the extent caused by the negligent
acts or omissions of the Owner or Others.

NO LIMITATION ON LIABILITY In any and all claims against the Indemnitees by any employee
of the Design-Builder, anyone directly or indirectly employed by the Design-Builder or anyone
for whose acts the Design-Builder may be liable, the indemnification obligation shall not be
limited in any way by any limitation on the amount or type of damages, compensation or
benefits payable by or for the Design-Builder under workers' compensation acts, disability
benefit acts or other employee benefit acts.

ROYALTIES, PATENTS AND COPYRIGHTS The Design-Builder shall pay all royalties and license
fees which may be due on the inclusion of any patented or copyrighted materials, methods or
systems selected by the Design-Builder and incorporated in the Work. The Design-Builder
shall defend, indemnify and hold the Owner harmless from all suits or claims for infringement
of any patent rights or copyrights arising out of such selection. The Owner agrees to defend,
indemnify and hold the Design-Builder harmless from any suits or claims of infringement of
any patent rights or copyrights arising out of any patented or copyrighted materials, methods
or systems specified by the Owner.

SUSPENSION, NOTICE TO CURE, AND TERMINATION

11.1  SUSPENSION BY THE OWNER FOR CONVENIENCE

1111

11.1.2

The Owner may order the Design-Builder in writing to suspend, delay or interrupt all or any
part of the Work without cause for its convenience

Design-Builder is entitled to seek an adjustment of the Contract Price and/or Contract Time(s)
if its cost or time to perform the Work has been adversely impacted by any suspension, delay
or interruption of work by Owner. Adjustments shall not be sought and shall not be per
permitted: (1) for short term suspension, delay or interruption required to accommaodate or
work around campus events or activities; or (2) due to any requirement that Design-Builder
coordinate its work with another party or parties performing a separate project for Owner in

42

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
(Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs
technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.



the vicinity of the Worksite, where such coordination calls for no more than additional
planning and communication

11.1.3 TERMINATION BY THE OWNER FOR CAUSE

C

11.1.3.1 If the Design-Builder persistently fails to supply enough qualified workers,
proper materials, or equipment, to maintain the approved Schedule of the Work, or fails
to make prompt payment to its workers, Subcontractors or Material Suppliers,
disregards Laws or orders of any public authority having jurisdiction, or is otherwise
guilty of a material breach of a provision of this Agreement, the Design-Builder may be
deemed in default. If the Design-Builder fails within seven (7) Days after receipt of
written notice to commence and continue satisfactory correction of such default, then
the Owner shall give the Design-Builder and, if applicable, the surety, a second notice to
correct the default within a three (3) Day period

11.1.3.2 If the Design-Builder fails to commence and continue satisfactory correction of
the default within three (3) Days following receipt of such second notice, the Owner
without prejudice to any other rights or remedies may: (a) declare the Design-Builder to
be in default and terminate this Agreement and provide written notice of termination to
Design-Builder; (b) take possession of the Worksite; (c) complete the Work utilizing any
reasonable means; (d) withhold payment due to the Design-Builder; and (e) as the
Owner deems necessary, supply workers and materials, equipment and other facilities
for the satisfactory correction of the default, and charge the Design-Builder the costs
and expenses, including reasonable Overhead, profit and attorneys' fees.

11.1.3.3 In the event of an emergency affecting the safety of persons or property, the
Owner may immediately commence and continue satisfactory correction of a default
without first giving written notice to the Design-Builder, but shall give prompt written
notice of such action to the Design-Builder following commencement of the action.

11.1.3.4 If the Design-Builder files a petition under the bankruptcy code, this Agreement
shall terminate if the Design-Builder or the Design-Builder's trustee fails to assume, or
rejects the Agreement, or if there has been a default and the Design-Builder is unable to
give adequate assurance that the Design-Builder will perform as required by this
Agreement or otherwise is unable to comply with the requirements for assuming this
Agreement under the applicable provisions of the United States Bankruptcy Code. The
rights and remedies set forth herein shall not be deemed to limit the ability of the
Owner to seek any other rights and remedies provided by the Contract Documents or by
law, including its ability to seek relief from any automatic stays under the United States
Bankruptcy Code.

11.1.3.5 If the Owner exercises its rights under subsection 11.1.3.1 or 11.1.3.2, upon the
request of the Design-Builder the Owner shall provide a detailed accounting of the costs
incurred by the Owner.
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11.1.3.6 If the Owner terminates this Agreement for default, and it is later determined
that the Design-Builder was not in default, or that the default was excusable under the
terms of the Contract Documents, then, in such event, the termination shall be deemed
a termination for convenience, and the rights of the Parties shall be as set forth in
section 11.2.

11.2 TERMINATION BY OWNER FOR CONVENIENCE If the Owner terminates this Agreement

11.2.1

11.2.2

11.2.3

other than as set forth in section 11.1.3, the Owner shall pay the Design-Builder for all Work
executed and for all proven loss, cost or expense in connection with the Work, plus all
demobilization costs.

If the Owner terminates this Agreement before commencing the Construction Phase, the
Design-Builder shall be paid for the Design-Builder's Design Phase services provided to date as
set forth in subsection 6.1.

If the Owner terminates this Agreement after commencement of the Construction Phase, the
Design-Builder shall be paid for the Construction Phase services provided to date pursuant to
subsection 6.2.

The Owner shall also pay to the Design-Builder fair compensation, either by purchase or rental
at the election of the Owner, for all equipment retained. The Owner shall assume and become
liable for obligations, commitments and unsettled claims that the Design-Builder has
previously undertaken or incurred in good faith in connection with the Work or as a result of
the termination of this Agreement. As a condition of receiving the payments provided under
this article, the Design-Builder shall cooperate with the Owner by taking all steps necessary to
accomplish the legal assighment of the Design-Builder's rights and benefits to the Owner,
including the execution and delivery of required papers.

11.3 TERMINATION BY THE DESIGN-BUILDER

11.3.1

Upon fourteen (14) Days' written notice to the Owner, the Design-Builder may terminate this
Agreement for any of the following reasons:

11.3.1.1 if the Work has been stopped for a sixty (60) Day period

a. under court order or order of other governmental authorities having
jurisdiction; or

b. as a result of the declaration of a national emergency or other governmental
act during which, through no act or fault of the Design-Builder, materials are
not available;

11.3.1.2 if the Work is suspended by the Owner for sixty (60) consecutive Days;

C
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11.3.1.3 if the Owner fails to furnish reasonable evidence that sufficient funds are available

11.3.2

11.33

12

and committed for the entire cost of the Project in accordance with subsection 3.2 of
this Agreement.

If the Owner has for sixty (60) Days failed to pay the Design-Builder pursuant to subsection
9.1.2, the Design-Builder may give written notice of its intent to terminate this Agreement. If
the Design-Builder does not receive payment within fourteen (14) Days of giving written
notice to the Owner, then upon fourteen (14) Days' additional written notice to the Owner,
the Design-Builder may terminate this Agreement.

Upon termination by the Design-Builder in accordance with this section, the Design-Builder
shall be entitled to recover from the Owner payment for all Work executed and for all proven
loss, cost or expense in connection with the Work, plus all demobilization costs and
reasonable damages. In addition, the Design-Builder shall be paid an amount calculated as set
forth either in subsection 11.2.1 or 11.2.2, depending on when the termination occurs, and
subsection 11.2.3.

DISPUTE MITIGATION AND RESOLUTION

12.1 WORK CONTINUANCE AND PAYMENT Unless otherwise agreed in writing, the Design-

Builder shall continue the Work and maintain the approved schedules during any dispute
mitigation or resolution proceedings. If the Design-Builder continues to perform, the Owner
shall continue to make payments in accordance with the Agreement.

12.2 DIRECT DISCUSSIONS If a dispute arises between the parties relative to the Work, the

Project, or otherwise related to this Agreement, the Parties shall follow the procedures set
forth in this ARTICLE. The Parties shall first endeavor to reach resolution through good faith
direct discussions between the Parties' representatives, who shall possess the necessary
authority to resolve such matter and who will record the date of first discussions. If the
Parties' representatives are not able to resolve such matter within ten (10) Business Days
from the date of first discussion, the Parties' representatives shall immediately inform senior
executives of the Parties in writing that resolution was not affected. Upon receipt of such
notice, the senior executives of the Parties shall meet within ten (10) Business Days to
endeavor to reach resolution. If the dispute remains unresolved after thirty (30) Days from
the date of first discussion, the Parties shall submit such matter to the dispute resolution
procedures selected herein.

12.3  MEDIATION If direct discussions pursuant to section 12.2 do not result in resolution of the

C

matter, the Parties shall endeavor to resolve the matter by mediation. The mediator shall be
jointly selected by the Parties, and the mediator shall apply rules and procedures of his or her
own choosing. In the event that the Parties are unable to mutually agree upon selection of a
mediator, the mediator selection procedures within the current Construction Industry
Mediation Rules of the American Arbitration Association (AAA) shall be utilized. The
administration of the mediation shall be as mutually agreed by the Parties. The mediation
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shall be convened within sixty (60) Business Days of the conclusions of direct discussions
pursuant to section 12.2. Either Party may terminate the mediation at any time after the first
session by written notice to the non-terminating Party and mediator. The mediator’s fees and
expenses, shall be shared equally by the Parties. The venue of any mediation procedure shall
be State College, Pennsylvania, unless the parties mutually agree upon a different location.

12.4 BINDING DISPUTE RESOLUTION If the matter is unresolved after the conclusion of

1241

12.4.2

12.5

12.6

C

mediation, the Parties shall submit the matter to binding arbitration. A single arbitrator shall
be jointly selected by the Parties. In the event that the parties are unable to mutually agree
upon selection of an arbitrator, the arbitrator selection procedures within the current
Construction Industry Arbitration Rules of the AAA shall be utilized. The binding arbitration
process shall proceed according to rules and procedures mutually agreed upon by the Parties,
in consultation with the arbitrator. In the event that the Parties are unable to mutually agree
upon the rules and procedures to be applied, the aforementioned AAA Arbitration Rules shall
be utilized. The arbitrator’s fees and expenses shall be shared equally by the Parties. The
Parties shall be responsible for their own attorneys’ fees and other costs associated with
arbitration. The venue of any binding dispute resolution procedure shall be State College,
Pennsylvania unless the Parties mutually agree upon a different location.

Neither Party may commence arbitration if the claim or cause of action would be barred by
the applicable statute of limitations under Pennsylvania law. Receipt of a demand for
arbitration by the person or entity administering the arbitration shall constitute the
commencement of legal proceedings for the purposes of determining whether a claim or
cause of action is barred by the applicable statute of limitations.

An award entered in an arbitration proceeding pursuant to this Agreement shall be final and
binding upon the Parties, and judgment may be entered upon an award in any court having

jurisdiction.

The Parties agree that the exclusive means of resolving any and all disputes relating to or
arising out of this Agreement shall be pursuant to the procedures specified within this
ARTICLE of the Agreement. However, in the event that either Party attempts to file any legal
or equitable cause of action in a court of law for purposes of interpretation or enforcement of
this Agreement, whether or not such a court filing is permissible under this Agreement, the
sole and exclusive venue for such filing shall be the Court of Common Pleas of Centre County,
Pennsylvania.

MULTIPARTY PROCEEDING All Parties necessary to resolve a matter agree to be parties to the
same dispute resolution proceeding. Appropriate provisions shall be included in all other
contracts relating to the Work to provide for the joinder or consolidation of such dispute
resolution proceedings.
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13 MISCELLANEOUS

13.1 EXTENT OF AGREEMENT: Except as expressly provided, this Agreement is for the exclusive
benefit of the Parties, and not for the benefit of any third party. This Agreement represents
the entire and integrated agreement between the Parties, and supersedes all prior
negotiations, representations or agreements, either written or oral. This Agreement and each
and every provision is for the exclusive benefit of the Owner and Design-Builder and not for
the benefit of any third- party.

13.2  ASSIGNMENT: Except as to the assignment of proceeds, neither Party shall assign its
interest in this Agreement without the written consent of the other Party. The terms and
conditions of this Agreement shall be binding upon both Parties, their partners, successors,
assigns and legal representatives. Neither Party shall assign the Agreement as a whole
without written consent of the other.

13.3 GOVERNING LAW: This Agreement shall be governed and interpreted in accordance with
the laws of the Commonwealth of Pennsylvania. In the event litigation arises out of this
Agreement, the parties agree to submit any claim to the competent courts of Centre County,
Pennsylvania.

13.4 SEVERABILITY: The partial or complete invalidity of any one or more provisions of this
Agreement shall not affect the validity or continuing force and effect of any other provision.

13.5 NO WAIVER OF PERFORMANCE: The failure of either Party to insist, in any one or more
instances, on the performance of any of the terms, covenants, or conditions of this
Agreement, or to exercise any of its rights, shall not be construed as a waiver or
relinquishment of such term, covenant, condition or right with respect to further
performance.

13.6  TITLES: The titles given to the articles and sections are for ease of reference only and shall
not be relied upon or cited for any other purpose.

13.7 JOINT DRAFTING: The Parties expressly agree that this Agreement was jointly drafted, and
that both had opportunity to negotiate its terms and to obtain the assistance of counsel in
reviewing its terms prior to execution. Therefore, this Agreement shall be construed neither
against nor in favor of either Party, but shall be construed in a neutral manner.

13.8 RIGHTS AND REMEDIES: The Parties' rights, liabilities, responsibilities and remedies with
respect to this Agreement, whether in contract, tort, negligence or otherwise, shall be
exclusively those expressly set forth in this Agreement.

13.9 PREVAILING WAGE ACT: The Design-Builder is hereby notified that this Contract is subject
to the provisions, duties, obligations, remedies and penalties of the Pennsylvania Prevailing
Wage Act, Act No. 442, August 15, 1961 (P.L. 987), and as amended August 9, 1963, Act No.

47

technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
@ (Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs



342; and said Act is incorporated herein by reference as fully as though the same were here
set forth at length.

13.10 EQUAL EMPLOYMENT OPPORTUNITY AND REFERRAL TO NON-DISCRIMINATION CLAUSE:

Design-Builder shall not discriminate against any employee, applicant for employment, any
independent Contractor or any other person because of race, color, religious creed, ancestry,
national origin, service in the uniformed services (as defined in state and federal law), veteran
status, age, sex, sexual orientation, marital or family status, pregnancy, pregnancy-related
conditions, physical or mental disability, gender, perceived gender, gender identity, genetic
information or political ideas, or any other basis prohibited by law.

In performing the work or making or furnishing any article required by this Contract, the Design-
Builder shall comply with all provisions of Executive Order No. 11246 of September 24, 1965, as
amended by Executive Order No. 11375 of October 13, 1967, and all subsequent rules,
regulations, and relevant orders of the Secretary of Labor. The Design-Builder will comply with all
provisions of Executive Order 1972-1 or any regulations issued by the Pennsylvania Human
Relations Commission, 16 Pa. Code, Chapter 49. The Non-Discrimination Clause as issued by the
Pennsylvania Human Relations Commission is included below.

13.11 NON-DISCRIMINATION CLAUSE: During the term of this Contract, Design-Builder agrees as

13.11.1

13.11.2

C

follows:

Design-Builder shall not discriminate against any employee, applicant for employment, any
independent Contractor or any other person because of race, color, religious creed, ancestry,
national origin, service in the uniformed services (as defined in state and federal law), veteran
status, age, sex, sexual orientation, marital or family status, pregnancy, pregnancy-related
conditions, physical or mental disability, gender, perceived gender, gender identity, genetic
information or political ideas, or any other basis prohibited by law.

Design-Builder shall take affirmative action to ensure that applicants are employed, and that
employees or agents are treated during employment, without regard to their race, color,
religious creed, ancestry, national origin, service in the uniformed services (as defined in state
and federal law), veteran status, age, sex, sexual orientation, marital or family status,
pregnancy, pregnancy-related conditions, physical or mental disability, gender, perceived
gender, gender identity, genetic information or political ideas, or any other basis prohibited by
law. Such affirmative action shall include, but is not limited to, the following: Employment
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training.

Design-Builder shall post in conspicuous places, available to employees, agents, applicants for
employment and other persons, notices to be provided by the contracting agency setting forth
the provisions of this non-discrimination clause.
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13.11.3 Design-Builder shall take affirmative action to ensure that applicants are employed, and that
employees or agents are treated during employment, without regard to their race, color,
religious creed, ancestry, national origin, age, or sex. Such affirmative action shall include, but
is not limited to, the following: Employment upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensation;
and selection for training.

13.11.4 Design-Builder shall post in conspicuous places, available to employees, agents, applicants for
employment and other persons, notices to be provided by the contracting agency setting forth
the provisions of this non-discrimination clause.

13.11.5 Design-Builder shall in solicitations or advertisements placed by it or on its behalf state all
qualified applicants will receive consideration for employment without regard to race, color,
religious creed, ancestry, national origin, age, or sex.

13.11.6 Design-Builder shall send each labor union or workers' representative with which it has a
collective bargaining agreement or other contract or understanding, a notice advising said
labor union or workers' representative of its commitment to this non-discrimination clause
and shall post copies of the notice in conspicuous places available to employees and
applicants for employment. Similar notices shall be sent to every other source of recruitment
utilized by Design-Builder.

13.11.7 It shall be no defense to a finding of a non-compliance with this non-discrimination clause that
recipient had delegated some of its employment practices to any union, training program or
other source of recruitment which prevents it from meeting its obligations. However, if the
evidence indicates that the Design-Builder was not on notice of the third-party discrimination,
or made a good faith effort to correct it, such factor shall be considered in mitigation in
determining appropriate sanctions.

13.11.8 Where the practices of a union or any training program or other source of recruitment will
result in the exclusion of minority group persons, so that Design-Builder will be unable to
meet its obligations under this non-discrimination clause, the Design-Builder shall then
employ and fill vacancies through other non-discriminatory employment procedures.

13.11.9 Design-Builder shall comply with all rules, regulations and orders issued by the Governor, the
Attorney General, and the Human Relations Commission relating to laws, prohibiting
discrimination in hiring or employment opportunities. In the event of Design-Builder's non-
compliance with the non-discrimination clause of this Contract or with any such rules,
regulations or orders, this Contract may be cancelled, terminated or suspended in whole or in
part, and recipient may be declared ineligible for further Commonwealth contracts, and such
other sanctions may be imposed and remedies invoked as provided by rule, regulation or
order of the Governor, Attorney General, or the Human Relations Commission, or as
otherwise provided by law.
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13.11.10  Design-Builder shall furnish all necessary employment documents and records to, and

permit access to its books, records and accounts by the Owner and the Office of
Administration, Bureau of Affirmative Action, for purposes of investigation to ascertain
compliance with this clause. If Design-Builder does not possess documents or records
reflecting the necessary information requested, it shall furnish such information on reporting
forms supplied by the Owner or by the Bureau of Affirmative Action.

13.12 STEEL PRODUCTS PROCUREMENT ACT: This project is subject to the provisions of the

Steel Products Procurement Act of 1978 (P.L. 6, No. 3) as amended by the Act of July 9, 1984
(P.L. 674, No. 144). The Design-Builder, Subcontractors, and Material Suppliers shall be
required to comply with all provisions of this Act.

13.13 COLLABORATIVE ENVIRONMENT: Design-Builder, with assistance from the Owner, shall

develop an Integrated Project Delivery plan outlining collaborative concepts to be
incorporated into the Work. Collaboration Plan shall incorporate integrated concepts such as
early involvement of key participants, decision making process mapping, co-location, team-
building, and information sharing technology options. Performance measures shall also be
established for the project by the Parties to drive team performance and tracked quarterly.

13.14 PENNSYLVANIA STATE UNIVERSITY PROJECT DELIVERY SYSTEM: Design-Builder shall assist

the Owner in the development of the project deliverable requirements as outlined in the
“Pennsylvania State University Project Delivery System.” Refer to Exhibit E for the process
diagram and deliverable listing. The Pennsylvania State University Project Delivery
Guidebook, which defines the process and the deliverables, will be made available to the
Design-Builder by the Owner.

13.15 DISADVANTAGED BUSINESS ENTERPRISE PROGRAM (DBE): Develop and implement a

system to attain DBE participation. The Owner has set a goal of 15% combined utilization of
DBE contractors and suppliers. Design-Builder will track and monitor the DBE participation
and submit monthly updates to the Owner. In coordination with the Owner, the Design-
Builder is to conduct an Open House and hold workshops in an effort to increase DBE
participation. All efforts shall be coordinated with the Office of Physical Plant Contractor
Liaison. It is also expected that the Design-Builder actively pursue DBE participation for
consulting and professional services. Percentage participation shall be reported to the Owner
upon request.

13.16 BACKGROUND CHECK POLICY: The Design -Builder and each Trade Contractor confirms

C

that all employees (including the employees of any subconsultants/subcontractors) assigned
to this project and who conduct their work on Penn State premises have had background
checks that meet or exceed the University’s standards for the type of work being performed
per the background check process for third-party employees outlined in PSU Policy HR99
Background Check Process.
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13.17 PUBLIC WORKS EMPLOYMENT VERIFICATION ACT

13.17.1 As a precondition to the award of the contract for the Work described herein, Design -Builder
and each Trade Contractor must complete the Commonwealth of Pennsylvania ‘Public Works
Employment Verification Form’ (“Form”) and provide a copy to Owner.

13.17.2 Furthermore, by execution of this Agreement, the Design -Builder and each Trade Contractor
hereby affirms as follows:

13.17.2.1 Design -Builder and each Trade Contractor is presently and shall remain in
compliance with the Pennsylvania Public Works Employment Verification Act (“the Act”)
through utilization of the Federal E-Verify Program (“EVP”) operated by the United
States Department of Homeland Security.

13.17.2.2 Design-Builder and each Trade Contractor will ensure that all contracts with
subcontractors contain notification of the applicability of the Act, information regarding
the use of EVP, and either a copy of the Form or a reference to the Pennsylvania
Department of General Services website at www.dgs.state.pa.us, where the Form may
be obtained. Design -Builder and each Trade Contractor will further ensure that prior to
beginning onsite or offsite work, every subcontractor shall submit a completed Form to
the Owner.

13.17.2.3 Design-Builder and each Trade Contractor shall utilize EVP to verify the
employment eligibility of each new employee hired, whether the new employee will be
performing onsite or offsite work, within five (5) business days of the employee’s start
date and shall maintain documentation of continued compliance with the Act for the
duration of this Agreement.

13.17.2.4 Design-Builder and each Trade Contractor shall cooperate with Owner and
Pennsylvania Department of General Services in the event of an audit arising under the
Act.

13.18 TAXES The Design-Builder and each Trade Contractor shall pay sales, consumer, use and
similar taxes for the Work on portions thereof provided by the Contractor which are legally
enacted when bids are received, whether or not yet effective or merely scheduled to go into
effect. The Design-Builder and each Trade Contractor is obligated to pay all Pennsylvania
sales tax with the exception of those items for which an exemption might be claimed under
Sales and Use Tax Regulation (531.11--5531.16).

The Design-Builder and each Trade Contractor shall agree to assign and transfer to the Owner all
its rights to sales and use tax which may be refunded as a result of a claim for refund for material
purchased in connection with this contract. The Design-Builder and each Trade Contractor further
agrees that is will not file a claim for refund for any sales or use tax which is the subject of this
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assignment. The Design-Builder and each Trade Contractor shall incorporate this Owner’s right to
any and all Subcontracts.

13.19 RIGHT TO AUDIT:

13.19.1 Design-Builder’s "records" shall upon reasonable notice be open to inspection and subject to

audit and/or reproduction during normal business working hours. An Owner’s representative
or an outside representative engaged by Owner may perform such audits. The Owner or its
designee may conduct such audits or inspections throughout the term of this contract and for
a period of three years after final payment or longer if required by law.

13.19.2 Design-Builder’s "records" as referred to in this contract shall include any and all information,

materials and data of every kind and character, including without limitation, records, books,
papers, documents, subscriptions, recordings, agreements, purchase orders, leases, contracts,
commitments, arrangements, notes, daily diaries, superintendent reports, drawings, receipts,
vouchers and memoranda, and any and all other agreements, sources of information and
matters that may in Owner's judgment have any bearing on or pertain to any matters, rights,
duties or obligations under or covered by any Contract Document. Such records shall include
(hard copy, as well as computer readable data if it can be made available), written policies and
procedures; time sheets; payroll registers; cancelled checks; subcontract files (including
proposals of successful and unsuccessful bidders, bid recaps, etc.); original estimates;
estimating work sheets; correspondence; change order files (including documentation
covering negotiated settlements); backcharge logs and supporting documentation; general
ledger entries detailing cash and trade discounts earned, insurance rebates and dividends; and
any other contractor records which may have a bearing on matters of interest to the Owner in
connection with Design-Builder’s dealings with the Owner (all foregoing hereinafter referred
to as "records") to the extent necessary to adequately permit evaluation and verification of: a)
contractor compliance with contract requirements, b) compliance with Owner's business
ethics policies, and c) compliance with provisions for pricing change orders, invoices or claims
submitted by the contractor or his payees.

13.19.3 Design-Builder shall require all payees (examples of payees include subcontractors, insurance

agents, material suppliers, etc.) to comply with the provisions of this article by incurring the
requirements hereof in a written contract agreement between Design-Builder and payee.
Such requirements to include flow-down right of audit provisions in contracts with payees will
also apply to Subcontractors and Sub-Subcontractors, material suppliers, etc. Design-Builder
will cooperate fully and will require Related Parties and all of Design-Builder’s subcontractors
(including those entering into lump sum subcontracts) to cooperate fully in furnishing or in
making available to Owner from time to time whenever requested in an expeditious manner
any and all such information, materials and data.

13.19.4 Owner's authorized representative or designee shall have reasonable access to the Design-

C

Builder’s facilities, shall be allowed to interview all current or former employees to discuss
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13.19.5

matters pertinent to the performance of this contract and shall be provided adequate and
appropriate work space, in order to conduct audits in compliance with this article.

If an audit inspection or examination in accordance with this Article, discloses overpricing or
overcharges (of any nature) by the Design-Builder or any subcontractor to the Owner in excess
of one-half of one percent (0.5%) of the total contract billings, the reasonable actual cost of
the Owner's audit shall be reimbursed to the Owner by the Design-Builder. Any adjustments
and/or payments which must be made as a result of any such audit or inspection of the
Design-Builder’s invoices and/or records shall be made within a reasonable amount of time
(not to exceed 90 days) from presentation of Owner's findings to Design-Builder.

13.20 CONSTRUCTION WASTE MANAGEMENT:

13.20.1

13.20.2

13.20.3

The Design-Builder is required to recycle and/or salvage 75% construction, demolition, and
land-clearing waste. A waste management plan is to be developed for the project which
outlines how you will achieve the required recycling rate, including materials to be recycled or
salvaged, materials handling requirements, and how you will communicate the plan to your
crews and trade/subcontractors. The waste management plan is to be approved by the Office
of Physical Plant Project Leader and submitted with the initial application for payment.

At the end of the project, prior to the application for Final Payment, the Design-Builder is
required to submit a calculation documenting that the project achieved a 75% diversion rate.
The Application for Final Payment will be held until this documentation is received by the
Owner. The documentation should include a tabulation of the total waste material, quantities
diverted and the means by which they were diverted. A signature declaring that the
requirements have been met must be included.

If this project is attempting to achieve LEED certification, the LEED process to achieve the
Construction Waste Management credit(s) supersedes this section.

13.21 LEAD-FREE PLUMBING CERTIFICATION: The Design-Builder shall provide a certification that

all plumbing materials are lead-free and meet the requirements of the Pennsylvania Plumbing
and Lead Ban Notification Act. This certification shall be signed by the Design-Builder,
notarized and submitted to the University before the water service turn-on.

13.22 FEDERAL CLEAN AIR ACT: The Design-Builder agrees to fully protect, indemnify, hold

harmless and defend the Owner against any and all liability, including assessed violation fines,
for failure to comply with the Federal Clean Air Act [42 U.S.C. §7401 et seq., amended 1990],
with regards to handling, venting, and/or disposing of any and all refrigerants used in the
performance of the Work. A copy of employee(s) or subcontractor(s) Federal Certification
numbers shall be provided to the Owner upon request.

13.23 EXECUTION OF AGREEMENT: This Agreement may be executed in counterparts, each of

C

which shall for all purposes be deemed an original and all such counterparts, taken together,
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shall constitute one and the same Agreement. The Parties further agree that executed copies
of this Agreement may be exchanged electronically or by facsimile and that a signature
transmitted in such a manner shall be acceptable and binding and shall be treated for all
purposes in the same manner as an original signature.

13.24 SOCIAL RESPONSIBILITY / CONTRACTOR CONDUCT

13.24.1 Fulfilling the mission of The Pennsylvania State University for those we serve requires
the highest standards of integrity, responsibility, and respect, and we encourage our
contractors / suppliers to aspire to those same standards, particularly when on campus or
engaging with members of the University community. The University has adopted the Global
Sullivan Principles of Social Responsibility. We also encourage our contractors/suppliers to
adopt and follow these principles.

13.24.2 The University is committed to equal access to programs, facilities, admission and
employment for all persons, in an environment free of harassment and free of discrimination.
Conduct constituting harassment or discrimination in the University environment, as
prohibited in University Policy AD85, is subject to corrective action.

13.25 GAS LINE: The University Park campus is traversed by a 12” high pressure gas transmission
line. The Design- Builder must follow precautions and requirements as outlined on the plan set.
The Columbia Gas Line Routing map is available on the Office of the Physical Plant website
(opp.psu.edu), at OPP Design and Construction Standards, Division 00.

13.25.1 The Design Builder must review the project location relative to the gas routing and
coordinate all requirements with Columbia Gas.

13.26 SMOKING AND TOBACCO POLICY: Smoking and the use of tobacco are prohibited in and on
all University owned or leased properties, facilities, and vehicles, per University Policy AD 32.

13.27 ELECTRONIC PROJECT MANAGEMENT INFORMATION SYSTEM (PMIS): The Owner has
implemented an electronic PMIS, an internet-based information and project communication
system that will allow the entire project team to collaborate in a centralized and secured
repository for all projects.

The Design Builder shall utilize the PMIS during all phases of the project, unless directed otherwise
by the Owner. All project specific correspondence, workflow processes, and documentation will
be stored and routed within the PMIS. The Design Builder and the Owner shall agree on file name
convention of submissions in advance.

The Design Builder, or those direct-employee(s) responsible, on each project will be expected to
participate in the necessary training to use the PMIS effectively. Periodic training sessions on the
PMIS will be provided by the Owner. Registration will be through Penn State’s Learning Resource
Network (LRN). It is the responsibility of the Design Builder to coordinate with the Owner
regarding the training schedule and to register via the LRN. All costs for personnel time, travel,
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meals, and lodging to attend the training shall be borne by the Design Builder and, as such, will
not be reimbursed by the Owner.

The Design Builder shall obtain, at their own cost, the necessary equipment and web connections
to access and utilize the PMIS. The Design Builder will not incur any registration fees or licensing
costs to utilize the PMIS.

The Owner will not entertain or acknowledge any amendment requests by the Design Builder for
claimed inefficiencies or other costs related to the implementation and subsequent use of the
PMIS.

13.28 USE OF UNMANNED AIRCRAFT (“UA”): If the Work involves the use of UA (Drones), and if
UA use is approved by the Penn State Project Manager assigned to the job in question, the
Professional and those Subconsultants involved in UA use must follow all applicable federal
regulations and the requirements of Penn State policy SY45 (https://policy.psu.edu/policies/sy45),

which defines the requirements for use of UA on property owned or controlled by Penn State. In
addition, a request to operate UA must be submitted to Penn State’s UA Operations Manager, as
specified at: https://www.research.psu.edu/UasOperations. UA flight operations may not proceed

until approval is granted by the UA Operations Manager.

14 CONTRACT DOCUMENTS
14.1 CONTRACT DOCUMENTS The Contract Documents are as follows:

(a) This Agreement, including all Exhibits, as identified at section 1.3.2.

(b) Basis of Design/Owner’s Program.

(c) Owner provided information pursuant to Article 3 and other Owner information identified

as intended to be a contract document.

The Schematic Design Documents upon Owner approval pursuant to section 2.1.4.

The Design Development Documents upon Owner approval pursuant to section 2.1.6.

f) The Construction Documents upon Owner approval under section 2.1.7.

g) Any/all procurement instruments issued by the Owner in the procurement of this
Agreement, together with all respective responses or submissions of the Design-Builder.

14.2 ORDER OF PRECEDENCE In case of any inconsistency, conflict or ambiguity among the
Contract Documents, the documents shall govern in the following order: (a) Change Orders
and written amendments to this Agreement, including Amendment 1; (b) this Agreement; (c)
design documents approved by the Owner pursuant to sections 2.1.4 - 2.1.7 in order of the
most recently approved; (d) information furnished by the Owner pursuant to Article 3 or
designated as a contract document in ARTICLE 14; (e) other documents listed in this
Agreement. Except as otherwise provided, among categories of documents having the same
order of precedence, the term or provision that includes the latest date shall control.
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Information identified in one Contract Document and not identified in another shall not be
considered a conflict or inconsistency.

15 INSURANCE
15.1 DESIGN-BUILDER'S INSURANCE

15.1.1 Before commencing the Work and as a condition precedent to payment, the Design-Builder
shall procure and maintain the following insurance, in amounts not less than that specified for
each type:

15.1.1.1 Workers’ Compensation for statutory obligations imposed by workers’
compensation and occupational disease laws. Employers' Liability insurance shall be
provided with limits not less than:
a) $500,000 bodily injury by accident per accident
b) $500,000 bodily injury by disease policy limit
c) $500,000 bodily injury by disease per employee

15.1.1.2 Business Automobile Liability (bodily injury liability and property damage liability)
for all owned, leased, hired, non-owned vehicles with limits not less than $1,000,000
Combined Single Limit.

15.1.1.3 Commercial General Liability insurance including coverage for bodily injury,
property damage, and personal and advertising injury, for premises and operations,
products and completed operations, and contractual liability arising from all operations,
written on an occurrence basis with limits not less than:

FOR PROJECTS UNDER $1,000,000

a) Peroccurrence: $1,000,000

b) General aggregate: $2,000,000

c) Products/completed operations aggregate: $2,000,000
d) Personal and advertising injury limit: $1,000,000

e) Medical Expense Limit: $10,000

The Design-Builder shall maintain completed operations liability insurance for not
less than one year after Substantial Completion, or as required by the Contract
Documents, whichever is longer.

FOR PROJECTS OVER $1,000,000

a) Per occurrence: $5,000,000
b) General aggregate: $5,000,000
c) Products/completed operations aggregate: $5,000,000
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d) Personal and advertising injury limit: $5,000,000
e) Medical Expense Limit: $10,000

The Design-Builder shall maintain completed operations liability insurance for not
less than two years after Substantial Completion, or as required by the Contract
Documents, whichever is longer.

15.1.1.4 Professional Liability insurance: Where professional services are being provided

by licensed and non-licensed professionals, the Design-Builder shall obtain, either itself
or through the Design Professional, professional liability insurance for claims arising
from the negligent performance of professional services under this Agreement
(including, but not limited to, acts, errors, or omissions of the company and its
employees), which shall be written for not less than One Million dollars ($1,000,000) or
the total of the Design Fee portion of the Contract, whichever is greater, per claim and
in the aggregate. The Professional Liability insurance shall include prior acts coverage
sufficient to cover all services rendered by the Design-Professional. This coverage shall
be continued in effect for 3 year(s) after the Date of Substantial Completion.

15.1.1.5 Pollution Liability insurance: If the nature of the Work involves professional

C

services, evaluating, testing, remediation, abatement, removal, storage, and
transportation of hazardous materials or substances or pollutants, the Design-Builder
and those Subcontractors involved in such work shall obtain Pollution Liability insurance
applicable to their work, for bodily injury and property damage with limits not less than:

FOR PROJECTS UNDER $1,000,000

a) Per occurrence or claim: $1,000,000
b) Aggregate: $1,000,000

FOR PROJECTS OVER $1,000,000

a) Per occurrence or claim: $5,000,000
b) Aggregate: $5,000,000

The Pollution Liability insurance must include coverage for completed operations
extending three (3) years after final acceptance of the project by the owner or such
longer period as the contract documents may require. The definition of property
damage shall include clean-up costs. If the insurance is written on a claims-made basis,
the policy retroactive date shall be prior to the start of the Design-Builders/trade-
contractor’s/supplier’'s/vendor’s work, and the renewal policies shall maintain the same
retroactive date.
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15.1.2

15.1.3

15.1.4

15.1.5

15.1.6

15.1.7

15.1.8

15.1.9

The insurance limits required for the Employers' Liability, Business Automobile Liability and
CGL coverage required under subsection 15.1.1 may be provided by a combination of primary
and Excess or Umbrella Liability policies.

The Owner must be named on the Design-Builder’'s Commercial General Liability insurance as
an additional insured.

The Design-Builder shall maintain in effect all insurance coverage required under subsection
15.2.1 with insurance companies lawfully authorized to do business in the jurisdiction in which
the Project is located.

If the Design-Builder fails to obtain or maintain any insurance coverage required under this
Agreement, the Owner may purchase such coverage and charge the expense to the Design-
Builder, or terminate this Agreement.

Insurance policies required under subsection 15.1 shall contain a provision that the insurance
company or its designee must give the Owner written notice transmitted in paper or
electronic format: (a) 30 days before coverage is non-renewed by the insurance company and
(b) within 10 business days after cancelation of coverage by the insurance company.

Prior to commencing the Work and upon renewal or replacement of the insurance policies,
the Design-Builder shall furnish the Owner with certificates of insurance until one year after
Substantial Completion or longer if required by the Contract Documents. In addition, if any
insurance policy required under subsection 15.1 is not to be immediately replaced without
lapse in coverage when it expires, exhausts its limits, or is to be cancelled, the Design-Builder
shall give Owner prompt written notice upon actual or constructive knowledge of such
condition.

The Design-Builder’s insurance shall be primary and non-contributory to the University’s
insurance.

Failure of the Design-Builder to procure, carry, and maintain the required insurance shall not
relieve the Design-Builder, and any Subcontractor thereof, of any obligation or liability
assumed under this Agreement, nor of any obligation or liability imposed by law.

15.1.10 Any self-insured retentions, deductibles, and exclusions in coverage in the insurance required

shall be assumed by and at the sole risk of the Design-Builder.

15.2 PROPERTY INSURANCE

15.2.1

C

Before commencing the Work, the Owner shall obtain and maintain a Builder's Risk Insurance
Policy upon the entire Project for the full cost of replacement at the time of loss. In addition to
the Owner, this insurance shall also name the Design-Builder, Subcontractors,
Subsubcontractors, Material Suppliers and/or Design-Professional as named insureds. This
insurance shall be written as a Builder's Risk Policy or equivalent form to cover risks of physical
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15.2.2

loss except those specifically excluded by the insurance policy, and shall insure (a) at least
against the perils of fire, lightning, explosion, windstorm, hail, smoke, aircraft (except aircraft,
including helicopter, operated by or on behalf of Design-Builder) and vehicles, riot and civil
commotion, theft, vandalism, malicious mischief, debris removal, flood, earthquake, earth
movement, water damage, wind damage, testing if applicable, collapse however caused, and
(b) damage resulting from defective design, workmanship or material and material or
equipment stored offsite, onsite or in transit. This policy shall provide for a waiver of
subrogation in favor of the named insureds. This insurance shall remain in effect until final
payment has been made or until no person or entity other than the Owner has an insurable
interest in the property to be covered by this insurance, whichever is sooner. Partial
occupancy or use of the Work shall not commence until the Owner has secured the consent of
the insurance company or companies providing the insurance coverage required in this
subsection. Before commencing the Work, the Owner shall provide a copy of the property
policy or policies obtained in compliance with this subsection.

15.2.1.1 The Builder’s Risk property insurance has a deductible. If the Design-Builder
suffers a Builders Risk loss covered by this insurance, the Design-Builder shall be
responsible for the first $25,000 of such deductible. If the Owner or insurer increases
the required minimum deductibles above the amounts so identified or if the Owner
elects to purchase this insurance with voluntary deductible amounts, the Owner shall be
responsible for payment of the additional costs not covered because of such increased
or voluntary deductibles. Design-Builder’s payment towards the deductible of a loss
covered by this insurance will not exceed $25,000 per occurrence.

If the Owner does not intend to purchase the property insurance required by this Agreement,
including all of the coverages and deductibles described herein, the Owner shall give written
notice to the Design-Builder and the Design-Professional before the Work is commenced. The
Design-Builder may then provide insurance to protect its interests and the interests of the
Subcontractors and Subsubcontractors, including the coverage of deductibles. The cost of this
insurance shall be charged to the Owner in a Change Order. The Owner shall be responsible
for all of Design-Builder's costs reasonably attributed to the Owner's failure or neglect in
purchasing or maintaining the coverage described above.

15.2.2.1 If the Owner does not obtain insurance to cover the risk of physical loss resulting

15.2.3

C

from Terrorism, the Owner shall give written notice to the Design-Builder before the
Work commences. The Design-Builder may then provide insurance to protect its
interests and the interests of the Subcontractors and Subsubcontractors against such
risk of loss, including the coverage of deductibles. The cost of this insurance shall be
charged to the Owner in a Change Order.

Owner and Design-Builder waive all rights against each other and their respective employees,
agents, contractors, subcontractors and subsubcontractors, and design professionals for
damages caused by risks covered by the property insurance except such rights as they may
have to the proceeds of the insurance and such rights as the Design-Builder may have for the
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failure of the Owner to obtain and maintain property insurance in compliance with subsection
15.2.1.

15.2.4 RISK OF LOSS Except to the extent a loss is covered by applicable insurance, risk of loss or
damage to the Work shall be upon the Design-Builder until the Date of Substantial
Completion, unless otherwise agreed to by the Parties.

15.3 OWNER'S INSURANCE

15.3.1 BUSINESS INCOME INSURANCE The Owner may procure and maintain insurance against loss of
use of the Owner's property caused by fire or other casualty loss.

15.3.2 OWNER'S LIABILITY INSURANCE The Owner shall maintain its own liability insurance for
protection against claims arising out of the performance of this Agreement, including loss of
use and claims, losses and expenses arising out of the Owner's acts or omissions.

16 BONDS

16.1  Performance and Payment Bonds are required of the Design-Builder. Such bonds shall be
issued by a surety admitted in the state in which the Project is located and must be acceptable to
the Owner. Owner's acceptance shall not be withheld without reasonable cause.

16.2  Such Performance Bond shall be issued in the penal sum equal to one-hundred percent
(100%) of the Guaranteed Maximum Price (GMP).

Such Performance Bond shall cover the cost to complete the Work, but shall not cover any
damages of the type specified to be covered by the insurance pursuant to Article 16, whether or
not such insurance is provided or is in an amount sufficient to cover such damages.

16.3  The penal sum of the Payment Bond shall equal the penal sum of the Performance Bond.
The Design-Builder's Payment Bond for the Project, if any, shall be made available by the Owner or
the Design-Builder upon the Subcontractor’s written request.

16.4  Anyincrease in the GMP Price that exceeds ten percent [10%] in the aggregate shall
require a rider to the Bonds increasing penal sums accordingly. Up to such ten percent [10%]
amount, the penal sum of the bond shall remain equal to one-hundred percent [100%] of the GMP
or as otherwise provided in subsection 16.2. The Design-Builder shall endeavor to keep its surety
advised of changes within the scope of the initial Agreement potentially impacting the GMP or the
Dates of Substantial Completion or Final Completion, though the Design-Builder shall require that
its surety waives any requirement to be notified of any alteration or extension of time. A copy of
the Design-Builder's Payment Bond for the Project, if any, shall be furnished by the Owner or the
Design-Builder upon the Subcontractor’s written request.

60

technology platform creates a redline comparison to the standard language which the purchaser of this contract is authorized to
share for review purposes. Consultation with legal and insurance counsel are strongly encouraged. You may only make copies of
finalized documents for distribution to parties in direct connection with this contract. Any other uses are strictly prohibited.

ConsensusDocs™ 410 — Standard Design-Build Agreement and General Conditions Between Owner and Design-Builder
@ (Cost of Work Plus Fee with GMP) - ©2011, REV 04/14. THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs



THIS AGREEMENT entered into as of the day and year of the last signature below.

«PROCESSFIELDS_ COMPANYNAMENOCARAT», DESIGN-BUILDER

By:
Signature

Name:
(Please print name of person signing above)

Title:
(Please print title of person signing above)

Date of Signature/Execution:

THE PENNSYLVANIA STATE UNIVERSITY, OWNER

By:
Signature

Name:
(Please print name of person signing above)

Title:
(Please print title of person signing above)

Date of Signature/Execution:

END OF DOCUMENT.
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PennState
Physical Plant

Office of Physical Plant
Physical Plant Building
University Park, PA 16802-1118

ATTACHMENT B

Voith & Mactavish Architects LLP Feasibility Study
(Provided via Email Link to eBuilder)



